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I. Introduction
Economic globalisation and its accompanying international legal framework has led to a decrease of the 
regulatory power of the national parliamentary system related to the balancing of (transnational) economic 
interests with social and environmental protection aims. This regulatory power cannot be replaced by com-
parable (public) international law making – neither in content nor with respect to legitimacy considerations. 

At the same time, various forms of Corporate Social Responsibility (CSR) instruments have been developed, 
in particular labels and codes of conduct, in order to address regulatory gaps. These initiatives include rules or 
regulatory programmes negotiated between different stakeholder groups, voluntary rules initiated by national, 
supranational or international institutions or by NGOs, but also the unilaterally adopted ‘self’-regulation of 
transnational corporations related to social and environmental aspects of their activities (‘corporate social 
responsibility’).1 These private rules have gained enormous practical importance for the regulation of public 
goods such as health and safety concerns, working conditions or the environment. The question remains, 
however, whether and under which conditions that practical importance may also lead to legal effects, in par-
ticular by producing legal standards for socially and environmentally responsible corporate activities.

Traditionally oriented scholars insist on the exclusive validity of classical State law and the respective legiti-
macy chains;2 which seems to exclude any legal relevance of private regulation. Another school of thought based 
on systems theory represents the other end of the spectrum, recognising private (self-) regulation in the different 

	 1	 On the various forms of private regulation see also Martin Herberg, Globalisierung und private Selbstregulierung (Campus Verlag 
2007); Olaf Dilling and Martin Herberg and Gerd Winter (eds), Responsible Business: Self-Governance and the Law in Transnational 
Economic Transactions (Hart Publishing 2007).

	 2	 See Hans-Joachim Koch, Das Subsidiaritätsprinzip im Europäischen Umweltrecht (Boorberg 2005) 44 ff. Gerd Winter, ‘Subsidiarität 
und Legitimation in der europäischen Mehrebenenverwaltung’ (2004) TranState Working Paper No 6; Markus Krajewski, ‘Legiti-
mizing global economic governance through transnational parliamentarization: The parliamentary dimensions of the WTO and 
the World Bank’ (2010) TranState Working Papers No 136; Armin von Bogdandy, ‘Law and Politics in the WTO – Strategies to Cope 
with a Deficient Relationship’ [2001] Max Planck Yearbook of United Nations Law 609, 609 ff.

Against a common perception of CSR being a business concept without binding legal effect, this 
article discusses legitimate legal effects of private standards in public international law, using 
the issue of private labels as “international standards” under WTO law. WTO law shows certain 
openness for external transnational standards. This article argues that the references to “inter-
national standards” in the TBT Agreement can be applied for the selection between competing 
public or private norms that claim relevance. Thereby, the most legitimate standard for govern-
ing the problem at issue should be chosen. This is exemplified with the case of Tuna Dolphin II 
where the Appellate Body has emphasised the requirement of procedural legitimacy. The article 
argues that the requirements for legitimate standards depend on the interests at stake and 
that a private standard can well be more legitimate than a (competing) public standard. As the 
justifying effect of Article 2.5 TBT mainly interferes with economic interests, a relevant “inter-
national standard” may well consist of a representative business standard, e.g. a private label. 
In contrast, an international standard in the terms of Article 2.4 TBT which interferes with a 
democratic decision in favour of public interests such as environmental protection must reflect 
these public interests in a legitimate way. The article concludes that CSR can play an important 
role in defining legally valid justifying or minimum standards in public international law.
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sectors of society as ‘societal constitutionalism’ and even replacing State law with the respective plurality of pri-
vate legal regimes.3 This latter approach, however, bears the risk of loss of legitimacy, of a pure codification of 
economic or social power and of insufficient consideration of third party interests and of the public interest.4 

More recent legal theory tries to (re-) conceptualise and constitutionalise the various forms of regulation 
‘beyond the state’ and the need for legitimacy. So-called ‘big-C-Constitutionalism’ ideas that try to concep-
tualise the ‘big picture’ with focus on top-down approaches5 still wait for their realisation. So-called ‘small-
c-constitutionalism’ ideas focus on bottom-up approaches. One of the ‘small-c’-approaches is the idea of a 
conflicts-law-constitutionalism. The idea is to raise awareness of democratic deficiencies at the different lev-
els of regulation and to compensate for them, for example through recognition of other levels of regulation, 
thereby drawing on the democratic ideal of consensus and common welfare of those affected by regulation. 
The element of consensus is meant to bridge the gap between participation and concern (in quality and 
degree) as much as possible. This approach does not aim at the enactment of a new body of law but at the 
re-interpretation and re-construction of existing frameworks.6

By drawing on this idea of a collisions-law-constitutionalism, this article uses general clauses and other 
normative references of State law or public international law as ‘collision norms’ which can be applied and 
designed as a framework for a differentiated selection between competing public or private norms that 
claim relevance in a certain situation. In applying such general clauses, the most legitimate public or private 
regime or standard for governing the problem at issue should be chosen. Democratic deficiencies at one 
level of regulation should preferably be compensated through the recognition of other levels of regulation 
where the relevant interests are reflected. More concretely, this article explores the legitimate potential of 
‘private norms’ for the governance of ‘public goods’7 and tries to adjust the relation between world trade and 
the protection of public interests. 

After some preliminary considerations related to the legitimacy of law (II.1.) and its classical construction 
over ‘legitimacy chains’ based in democratic Nation States (II.2.), this article briefly highlights the regulatory 
problems and legitimacy deficiencies related to economic globalisation and the World Trade Organisation 
(WTO) (II.3.). Then, the approach of mutual compensation of legitimacy deficiencies in a multilevel regula-
tory framework is introduced in short (II.4.). Alternative or complementary strands of legitimacy could be 
based on: participation and deliberation (II.5.a.), stakeholder representation, (II.5.b.), standardisation and 
deliberation (II.5.c.) and self-regulation and normative generalisation (II.5.d.). Legitimacy requirements for 
the normative generalisation of private self-regulation – especially with view to the interests concerned - 
depend on the legal effect of the normative reference in question. One important aspect hereby is, whether 
the reference establishes a ‘minimum’ or an ‘absolute’ or a ‘maximum standard’. The chapter is completed 
by considerations on requirements for ex ante consensus and ex post acceptance or recognition (II.6.). After 
an analysis of the role and the notion of ‘international standards’ in the Agreement on Technical Barriers 
to Trade (TBT Agreement or TBT) (III.), these theoretical considerations will be exemplified with a view to 
‘Tuna Dolphin II’,8 thereby differentiating between the requirements of a ‘minimum’ or ‘justifying’ standard 
according to Article 2.5 TBT and a ‘maximum’ or ‘limiting’ standard according to Article 2.4 TBT (IV.). The 
article concludes that there is room for the recognition of private standards in WTO law, namely as ‘justify-
ing’ international standards according to Article 2.5 TBT and that a private standard can in fact be more 

	 3	 See Gunther Teubner, ‘“Global Bukowina”: Legal Pluralism in the World Society’ in Gunther Teubner (ed), Global Law without a State 
(Ashgate 1997), 3-28; Gunther Teubner, ‘Globale Zivilverfassungen: Alternativen zur staatszentrierten Verfassungstheorie’ (2003) 
63 Zeitschrift für auslädisches öffentliches Recht und Völkerrecht 1, 1 ff.; Gunther Teubner, ‘Societal Constitutionalism: Alterna-
tives to State-Centred Constitutional Theory?’ in Christian Joerges and Inger-Johanne Sand and Gunther Teubner (eds), Transna-
tional Governance and Constitutionalism (Hart Publishing 2004), 3-28; Gunther Teubner, Verfassungsfragmente: Gesellschaftlicher 
Konstitutionalismus in der Globalisierung (Suhrkamp 2012); Gralf-Peter Calliess and Moritz Renner, ‘Between Law and Social Norms: 
The Evolution of Global Governance’ (2009) 22 Ratio Juris 260, 260 ff.

	 4	 See eg Klaus Günther, ‘Rechtspluralismus und universaler Code der Legalität: Globalisierung als rechtstheoretisches Problem’ in 
Lutz Wingert and Klaus Günther (eds), Die Öffentlichkeit der Vernunft und die Vernunft der Öffentlichkeit (Suhrkamp 2001), 539, at 
541, 556 ff.

	 5	 See Mattias Kumm, ‘The Cosmopolitan Turn in Constitutionalism: On the Relationship between Constitutionalism in and 
beyond the State’ in Petra Dobner and Martin Loughlin (eds), The Twilight of Constitutionalism (Oxford University Press 2010), 
258, at 260 f.

	 6	 Christian Joerges, ‘Perspektiven einer kollisionsrechtlichen Verfassung transnationaler Märkte’ (2011) TranState Working Papers 
No 146.

	 7	 The qualification as ‘private norms’ refers to the private authors of the norm as opposite to State law. ‘Public goods’ are usually 
defined as goods that are non-rival and non-excludable like a clean environment or social security. Within the traditional Nation 
State, public goods are usually provided for by the State. In a transnational system, however, exclusive State responsibility for pub-
lic goods is less obvious.

	 8	 United States – Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381.
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legitimate in terms of participative legitimacy and recognition than a standard that has been produced by 
an international agreement concluded by States (V.).

II. Legitimacy Considerations
A. Preliminary Remarks 
The approach taken here, towards the legitimacy of law, is based on the ideas of consensus of those who are 
affected by the relevant norm and of common welfare. The consensual basis of law is reflected in republican 
ideas of democracy as well as in deliberative theory of law. 

Whereas private law is directly based on the idea of private autonomy and self-regulation through con-
tracts and other forms of legal acts (ideally) based on the direct consent of the parties involved, State law 
must, from a classical public law perspective, be constructed as being based on (national) consensus. Here, 
the legitimacy chain, with the possibility of equal input through elections, replaces direct consensus and 
safeguards the dedication of the output to common welfare.9 The dedication to common welfare - which 
includes all citizens and which requires rules theoretically acceptable to all citizens or members of the pol-
ity10 - is important as an additional legitimacy requirement because the majority rule has to be legitimised 
with a view to governed minorities, who must not be disadvantaged.11 Legitimacy of the majority rule also 
presupposes some homogeneity of the constituency. 

The situation is more complicated in a transnational multi-level system with a plurality of – partially 
highly technical - public, private and semi-private regimes in place. Here, new modes of interplay between 
these regimes and especially with regard to the different private regulatory contributions – be they negoti-
ated by stakeholders or unilaterally adopted by the business side - need to be found, whilst always keeping 
in mind their respective legitimacy with view to the relevant constituency. 

One important aspect of consensus relates to the level at which a decision is made. This is addressed by the 
principle of subsidiarity, which builds upon more basic principles such as individual freedom, self-determi-
nation, participation and democracy. In a political multi-level-system, subsidiarity demands the allocation of 
decision competences at the most immediate level that is able to handle the issue in question effectively and 
that includes all interests concerned.12 The higher the level of decision making, the less influence individuals 
traditionally have. People are often mistaken about the significance of (subjectively) distant decision levels.13 
In its original meaning the principle of subsidiarity applied in an all-embracing way so as to include the 
relationship between societal self-regulation and State law. Yet, the principle of subsidiarity is in a certain 
tension with the principle of effectiveness of law14 and with the requirements of free trade and economic 
globalisation which again raise questions about the relevant constituency.15

B. The Legitimacy Chain and its Democratic Deficiencies
The classical approach towards the legitimacy of political governance focuses on the legitimacy chain from 
the voting act over parliament to executive. This hierarchical approach is based upon the strict separation 
of the State from society and on the assumption of homogeneous peoples without regard to the plurality 
of societal interests.16 

	 9	 See Gregor Bachmann, ‘Privatrecht als Organisationsrecht – Grundlagen einer Theorie privater Rechtssetzung’ [2002] Jahrbuch 
junger Zivilrechtswissenschaftler 9, 19; Gregor Bachman, Private Ordnung (Mohr Siebeck 2006), 163 ff, 179 ff with further refer-
ences.

	 10	 For the criterion of acceptability see also Jürgen Habermas, Faktizität und Geltung, (4th edn, Suhrkamp 1994), 151; Günther (n 4) 
559 f.

	 11	 See Bachmann, Private Ordnung (n 9) 163 ff, 179 ff: One mechanism to ensure this is the codification of constitutional rights or 
human rights. This has proven to be a problem in Switzerland where constitutional rights (eg of immigrated minorities) are subject 
to majority votes in referendums, see eg Rafael Häcki, ‘Das Volk hat immer Recht? Grundrechtsverletzende Volksinitiativen als 
Herausforderung für eine auf Ausgleich bedachte Demokratie’ in Junge Wissenschaft im Öffentlichen Recht e.V. (ed.), Kollektivität 
– Öffentliches Recht zwischen Gruppeninteressen und Gemeinwohl (Nomos 2012), 251 ff. 

	 12	 See also Joanne Scott, ‘International Trade and Environmental Governance: relating Rules (and Standards) in the EU and the WTO’ 
(2004) 15 European Journal of International Law 307, 350 f, who also highlights the principles of flexibility and transparency in 
the context of the WTO.

	 13	 Jürgen Habermas, ‘Ein Pakt für oder gegen Europa’ (2011) European Council on Foreign Relations, <http://www.ecfr.eu/page/-/
Habermas%20PDF.pdf>, 5.

	 14	 The principle of effectiveness (as understood here) aims at the achievement of the respective regulatory aims, eg social security 
or environmental protection, in contrast to economic efficiency. The most effective regulation level depends, first of all, on the 
scope of the problem, whether local, national, European or international. Second, it depends on existing steering resources such 
as knowledge, experience, decision-making procedures, institutions, or – generally – the ability to come to an adequate solution 
in time.

	 15	 See Koch (n 2) 44 ff; Winter (n 2) 10 ff.
	 16	 See in particular Ernst Wolfgang Böckenförde, Staat, Verfassung, Demokratie (Suhrkamp 1991) 289 ff, 379 ff, 406 ff; Ernst Wolfgang 

http://www.ecfr.eu/page/-/Habermas
http://www.ecfr.eu/page/-/Habermas
20PDF.pdf
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In functionally differentiated societies with growing technological complexity, however, the concretisa-
tion of very general laws by the administration or through private norms can hardly be based, any longer, 
only on the legitimacy chain.17 Here, substantial decisions with regard to the relation between economic 
freedoms and different protection aims, for example, health and environment, are de facto already taken far 
from parliament at the national level.18

This is aggravated at the international level where legitimacy chains are even longer. First of all, the nation-
ally based democratic mandate does not correspond to the territorial scope of international agreements. 
Moreover, the regulatory power has shifted from the legislature to the executive with the consequence 
that decisions can hardly be attributed to societal preferences. Negotiations are carried out by governmen-
tal elites that are disconnected from the national political process and may be dominated by ‘geopolitical 
power plays’ with the consequence of reproducing power imbalances between States.19 The shift of power 
to the executive damages national democratic procedures even more and the more international agree-
ments affect internal national politics. Besides, although there is a need for international co-operation, 
international agreements are difficult to reach and once an agreement is concluded it is even more difficult 
to modify it in accordance with changed societal preferences.20 As a consequence, citizens no longer feel like 
authors of the (international) rules and national democracies lose credibility.21 

C. Economic Globalisation and the WTO
These problems are particularly visible in WTO law and its effects on national politics. The requirements 
of free trade and economic globalisation have considerably reduced national regulation margins. Uniform 
standards are needed to make economies and products compatible. Global economic competition leads to 
competition of national legal orders in the area of production costs. This is true for vivid concerns of national 
economies such as fiscal revenues and social security systems but also for labour standards,22 safety at work 
and environmental protection.23 This competition creates a need for global standards in order to avoid a 
‘race to the bottom’.24 The regulation of transnationally traded products has de facto and de jure become an 
international or transnational issue.25 

The legal framework of the WTO aims to juridify economic globalisation and the interrelation of the dif-
ferent national economies in order to avoid arbitrary measures or regulation with negative consequences 
for other economies.26 The legal emphasis on free trade, however, has also reduced national regulation 
margins further with effect on social protection regulation such as food safety, agriculture, health and safety 
or the environment, which could qualify as ‘non-tariff barriers to trade’.27 In addition to this, the WTO has a 

Böckenförde, Recht, Staat, Freiheit (Suhrkamp 1991) 209 ff. For critique see Andreas Fisahn, Demokratie und Öffentlichkeitsbeteili-
gung (Mohr Siebeck 2002) 216 ff.

	 17	 For the different normative references and the construction of their legitimacy, see Erhard Denninger,  Verfassungsrechtliche 
Anforderungen an die Normsetzung im Umwelt- und Technikrecht (Nomos 1990) 136 ff; Josef Falke, Rechtliche Aspekte der Normung 
in den EG-Mitgliedstaaten und der EFTA, vol 3: Deutschland (European Commission 2000), 249 ff. Peter Marburger, Die Regeln der 
Technik im Recht (Heymann 1979) 333 ff; critically in particular Gertrude Lübbe-Wolff, ‘Europäisches und nationales Verfassungsre-
cht’ (2001) 60 Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer 246 ff, who speaks of ‘functional degradation’ 
of national/public institutions and procedures. Harm Schepel, The Constitution of Private Governance: Product Standards in the 
Regulation of Integrated Markets (Hart Publishing 2005) 406, calls these constructions ‘strategies of denial’.  

	 18	 Accordingly, in Germany there is a saying of a so-called ‘umgekehrte Wesentlichkeitstheorie’ in environmental law, which expresses 
that, in fact, contrary to the doctrine of parliamentary reservation, the relevant decisions are taken outside of parliament.

	 19	 See Joost Pauwelyn and Ramses Wessel and Jan Wouters, ‘Informal International Lawmaking: An Assessment and Template to keep 
it both Effective and Accountable’ in Joost Pauwelyn and Ramses Wessel and Jan Wouters (eds), Informal International Lawmaking 
(Oxford University Press 2012) 511 f.

	 20	 See also Pauwelyn and Wessel and Wouters (n 19) 518.
	 21	 Jürgen Habermas, ‘Die postnationale Konstellation und die Zukunft der Demokratie’ in Jürgen Habermas, Die postnationale Kon-

stellation (Suhrkamp 1998), 100 ff.
	 22	 For social security systems and labour law, see eg Kerry Rittich, ‘Global Labour Policy as Social Policy’ (2008) 14 Canadian Labour 

and Employment Law Journal 227 ff.
	 23	 See only Habermas (n 21) 117 ff, with further references.
	 24	 See Koch (n 2) 47 ff, who calls this phenomenon an ‘economic limitation to subsidiarity’. However, the assumption of a so-called 

‘race to the bottom’ is not uncontested at least as far as environmental aspects are concerned. David Vogel, Trading Up: Consumer 
and Environmental Regulation in a Global Economy (Harvard University Press 1997) has developed the opposite thesis according 
world trade would lead to the dissemination of high environmental standards which could be seen from the spread of Californian 
car emission standards. This ‘top-up’-mechanism has been called ‘California effect’.

	 25	 See only Lori M Wallach, ‘Accountable Governance in the Era of Globalization: The WTO, NAFTA, and International Harmonization 
of Standards’ (2002) 50 University of Kansas Law Review 823 ff.

	 26	 See Meinhard Hilf and Stefan Oeter, WTO-Recht (2nd edn, Nomors 2010) 41 ff. 
	 27	 See also Christian Joerges, ‘Freier Handel mit riskanten Produkten? Die Erosion nationalstaatlichen und die Emergenz Transnation-
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fairly effective enforcement mechanism in place, compared to other public international law agreements. 
Therefore, the legitimacy of WTO law is of major concern.28 

Indeed, serious doubts have been raised as to whether the long legitimacy chains in public international 
law might be too long to legitimise WTO law and, in particular, its impact on social or environmental protec-
tion at the national level. Again, the arguments put forward are that: the WTO is dominated by the executive; 
bureaucratic-governmental elites enjoy (relative) autonomy; negotiations are secretive; there is no open 
public discourse which constitutes an essential element for democratic legitimacy; and there is only weak 
parliamentary control by ex-post ratification on a swim or sink basis, so that in fact no means exist to adjust 
or change WTO law as negotiated by the executive. Besides, as economic globalisation and economic con-
centration have led to an enormous shift of power from politics to economy and to relatively close relations 
between governmental and economic elites at the international level,29 these detached negotiation systems 
lack basis, motivation and power to take countermeasures against the power of market forces.30 As a result, 
social protection goals are structurally underrepresented. Finally, the WTO has a very independent judicial 
review mechanism, the decisions of which cannot be politically embedded or corrected.31 In fact, as can be 
seen from reports by the Panel and the Appellate Body, precedents do have considerable impact on the fur-
ther interpretation of WTO law. 

D. Consideration of other Levels of Regulation as Compensation Strategy within 
Multilevel Regulatory Frameworks  
In order to compensate for these legitimacy deficiencies, authors have suggested interpreting WTO law 
in a restrictive manner so as to concretise the principle of non-discrimination in such a way as to not aim 
at market integration and deregulation (or even at regulatory competition). According to these authors, 
the law of the Nation States should be given as much regard as possible taking into consideration that 
the Nation State is the forum that reflects those interests which would otherwise have no standing, such 
as social security or environmental protection.32 The reality of the dispute settlement, however, has been 
quite different.33 

Another approach is to interpret or concretise WTO law in such a way as to give the WTO democratic 
backing by taking account of factors other than national consensus driven fair and pluralistic regimes or 
standards, be they private or public.34 One mechanism to achieve this would be to concretise open-textured 
terms such as the term ‘international standards’ with recourse to public or private norms developed in other 
negotiation systems. 

This approach has been criticised as being unsuitable as far as the incorporation of the standards of the 
Codex Alimentarius Commission into the SPS Agreement is concerned.35 In contrast, there is potential in 
the contestation of international standards in the openly worded TBT Agreement and in the scrutiny of their 
claim for legal relevance.36 

This article takes a second look at this latter approach and at the legitimate potential of regimes based on 
other strands of legitimacy such as self-regulation of (certain sectors of) society or stakeholder representa-
tion in WTO law, thereby taking the above-mentioned collisions-law perspective.

alen Regierens’ in Stephan Leibfried and Michael Zürn (eds), Transformationen des Staates? (Campus 2006) 160 ff.
	 28	 Eg Krajewski (n 2) 11 ff; von Bogdandy (n 2).
	 29	 See Colin Crouch, Post-Democracy (Polity Press 2004) 31 ff; Colin Crouch, The strange Non-Death of Neoliberalism (Polity Press 2011) 

49 ff.
	 30	 See Habermas (n 21) 82 ff, 88, 120 ff.
	 31	 In particular von Bogdandy (n 2) 618 ff, 624 f. See also Krajewski (n 2) 11 f; Markus Krajewski, Verfassungsperspektiven und Legitima-

tion des Rechts der Welthandelsorganisation (Duncker & Humblot 2001), 244 ff, 272.
	 32	 Eg von Bogdandy (n 2) 618 ff, 624 f; in this sense also Joerges (n 6) 32 ff. 
	 33	 See in particular European Communities - Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291/R, WT/

DS292/R, WT/DS293/R.
	 34	 See Von Bogdandy (n 2) 633 ff with further references.
	 35	 Eg Von Bogdandy (n 2) 633 ff. For critique, see Dieter Eckert, ‘Die neue Welthandelsordnung und ihre Bedeutung für den inter-

nationalen Verkehr mit Lebensmitteln’ (1995) 22(4) Zeitschrift für das gesamte Lebensmittelrecht 363, 381 ff; Mariëlle Masson-
Matthee, The Codex Alimentarius Commission and Its Standards (Asser 2007), 201 ff. That critique, however, is not only based on 
deficient procedures within the Codex Alimentarius Commission (CAC) but also on the dominant criterion of ‘science’ in the CAC as 
well as in the SPS Agreement which does not allow for a (national) political decision based on other criteria such as ethics, animal 
welfare or consumer preferences.

	 36	 See also Scott (n 12) 307 ff. This approach does not mean to put the WTO in a position of supremacy towards other regimes, but 
rather aims at imposing a legitimacy check according to their legal effect within WTO law, see ibid 349 ff.
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E. Compensating Strands of Legitimacy 
1. Participation and Deliberation
As a strategy to compensate for the weak(ened) legitimacy chain caused by functional differentiation and 
globalisation, participatory elements have been introduced into administrative decision-making as well as 
into European and international decision-making, thus aiming to relate the respective decisions back to soci-
ety and the plurality of interests within society. These participatory rights have gained particular importance 
in environmental law.37 Certain possibilities of participation also exist in international economic govern-
ance. One example in the framework of the WTO is the possibility to submit so-called amicus curiae briefs.38

It has long been acknowledged that participatory arrangements contribute to the quality and the legiti-
macy of decisions since participation increases information and substantive correctness, transparency and 
control, integration, balancing of interests and acceptance. 

Participatory arrangements have also been characterised as democratic, in line with a deliberative 
approach towards democracy, since they respect citizens as actors in deliberation and acknowledge the 
plurality of societal interests and the necessity to connect decisions not only formally but also substantively 
back to society.39 According to this approach, participatory procedures would not replace the classical demo-
cratic legitimacy chain, which secures inclusion and general and equal voting, but constitute a necessary 
complement. Participation, therefore, does not need to be a perfect copy of society, as long as participatory 
rights are not exclusive privileges but generally accessible and open to all interests concerned.40 Another 
important aspect of deliberative democracy is the legitimating power of ‘rational discourse’ based on argu-
ments and understanding.41 This presupposes that participative procedures guarantee that interests and 
arguments are heard in accordance with their normative weight rather than with the factual power of their 
representatives - ideally in an institutionalised form.42 According to this approach, administrative participa-
tory decision making would, notwithstanding certain tensions, be a complement to parliamentary democ-
racy, rather than contradicting it.43 

With regard to transnational rule-making, however, this approach bears the challenge of the absence of a 
central representative law-making body as a point of reference. Therefore, participative deliberative proce-
dures would have to ‘shoulder the democratic burden alone’ with the difficulty of defining and representing 
the respective constituency or public.44  

2. Stakeholder Representation
With respect to stakeholder representation transnational participatory arrangements bear another legiti-
macy challenge. Different to national administrative decisions where in fact the people concerned are able 
to participate, participation at the international level, mainly involves so-called ‘stakeholders’. The relevant 
question in this respect is whether these stakeholders, in particular Non-Governmental Organisations 
(NGOs), do, in fact, represent the relevant interests in an accountable manner. Critics have argued that NGOs 
lack democratic legitimacy themselves as they are not elected representatives.45 

Taking a deliberative approach towards democracy again, one cannot overlook that there is an added demo-
cratic value in the participation of stakeholders, especially at the international level, as they: transfer informa-
tion and generate transparency and accountability in the international system; contribute to the formation 

	 37	 For a historic overview over the - traditionally restrictive – German legal system, see Fisahn (n 16) 10 ff, 117 ff, 176 ff. At the inter-
national (European) level, the adoption of the Convention on Access to Information, Public Participation in Decision Making and 
Access to Justice in Environmental Matters of 25 June 1998 (the so-called Aarhus Convention) has been a milestone. 

	 38	 This possibility was first accepted by the Appellate Body in United States — Import Prohibition of Certain Shrimp and Shrimp Prod-
ucts, WT/DS58/AB/R, 105 ff. See, for example, Georg C Umbricht, ‘An “Amicus Curiae Brief” on Amicus Curiae Briefs at the WTO’ 
(2001) 4(4) Journal of International Economic Law 773. Nevertheless, there is no right to be heard.

	 39	 Fisahn (n 16) 335 ff. See also Lübbe-Wolff (n 17) 279 ff.
	 40	 Fisahn (n 16) 337 f.
	 41	 See Habermas (n 10) 187 ff, 435 ff; Habermas (n 21) 166. 
	 42	 See Wolfgang Hoffmann-Riem, ‘Öffentliches Recht und Privatrecht als wechselseitige Auffangordnungen – Systematisierung und 

Entwicklungsperspektiven’ in Wolfgang Hoffmann-Riem and Eberhard Schmidt-Aßmann (eds), Öffentliches Recht und Privatrecht 
als wechselseitige Auffangordnungen (Nomos 1996), 320 ff.

	 43	 On this problem, see Christoph Möllers, Gewaltengliederung (Mohr Siebeck 2005), 189 ff. 
	 44	 Benedict Kingsbury and Nico Krisch and Richard Stewart, ‘The Emergence of Global Administrative Law’ (2004) International Law 

and Justice Working Paper 2004/1, 35. See also Christoph Möllers, ‘Transnationale Behördenkooperation’ (2005) 65 Zeitschrift 
für ausländisches öffentliches Recht und Völkerrecht 351, 382 ff. For an overview of different approaches towards and different 
aspects of ‘deliberative supranationalism’ see Rainer Schmalz-Bruns, ‘Deliberativer Supranationalismus’ (1999) 6(2) Zeitschrift für 
internationale Beziehungen 185 ff.

	 45	 See Jens Steffek, ‘Legitimacy and Activities of Civil Society Organizations’ (2011) TranState Working Paper No 156, 3 f.
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of a public opinion and to a transnational public sphere; generate a counter-public to official and economic 
statements; and, last but not least, put in their own expertise and therefore enhance the quality of decisions.46

It is also acknowledged that NGOs can in principle be of particular importance to the representation of 
interests, values and preferences of minorities, of vulnerable persons, of those who are not organised other-
wise, of those who are not represented by governments and of public interests which somehow got lost in 
the political process.47 Whether or not an NGO does in fact represent the asserted interests depends on the 
individual case.48 For environmental protection as such, for example, there has been no better representa-
tion than by environmental organisations until now. Moreover, NGOs live from their reputation, which puts 
them under public control or the control of the relevant particular interests.

Besides, at the international level, relations between governmental and economic elites are far closer 
than relations to the peoples or to (unorganised) civil society. Therefore, business exerts influence any-
way.49 Thus, institutionalised participation of stakeholders representing other interests, although perhaps 
imperfectly, still increases the legitimacy of decisions in relation to those which are taken under uncon-
trolled influence of the economy.50 Generally speaking, the quality of deliberation increases with more 
voices being heard.

3. Standardisation and Deliberation
Institutionalised standard setting activities at national, European and international level are one important 
field where participative procedural requirements have been introduced in order to ensure the (procedural) 
legitimacy of the standards themselves.51 A common formula is that standardisation procedures should be 
open, plural, participative and transparent, based on well-balanced expertise and ensure reversibility and 
accountability in order to ensure a fair and deliberative consensus of the interests concerned.52

For this reason, norm setting in such ‘ideal’ plural and competent committees has been positively char-
acterised as part of a de-central, work-sharing and deliberative democracy,53 where far more problem-
oriented solutions between competing interests – economic interests vs. social, environmental and other 
public interests – for specific problems can be developed in the traditional political process. This is even 
more so in the era of globalisation where new balances must be found between the interests of transna-
tional business on the one hand and of civil society aiming for social and environmental protection on the 
other and where the latter are even less represented at the executive-dominated international level than 
at the national level.54 Accordingly, those negotiation systems, provided they satisfy the outlined precondi-
tions, may achieve better results in terms of outcome and legitimacy. Similar considerations could apply 
to private standards or labels.55

4. Self-Regulation and Normative Generalisation 
The integration of private (self-)regulation, such as rules or labels negotiated between different stakeholder 
groups or even the unilaterally adopted self-regulation of transnational corporations (‘corporate social respon-
sibility’), by the legal system would be another means to relate law back to society. This article, however, does 
not argue in favour of blind acceptance of private regulation, such as ‘societal constitutionalism’.56 In contrast, 
it advocates controlled legal recognition only in cases where private regulation can indeed be regarded as a 
sort of self-regulation and where it adds legitimacy or regulatory value to the multilevel regulatory framework. 

	 46	 Therefore, NGOs are also called as ‘transmission belts’ in the international system, see eg Steffek (n 45) 2 ff; Karin Bäckstrand, 
‘Democratizing Global Environmental Governance? Stakeholder Democracy after the World Summit on Sustainable Development’ 
(2006) 12(4) European Journal of International Relations 467 ff, both with further references.

	 47	 See Steffek (n 45) 2 ff; Bäckstrand (n 46) 473 ff, both with further references.
	 48	 Steffek (n 45) 8 ff, has developed the criteria of participation, inclusion, transparency and accountability for the relation NGOs – 

represented interests and independence from other interests. His respective results are rather disillusioning with respect to the 
NGOs examined. 

	 49	 A common example is the annual meeting of the World Economic Forum in Davos.
	 50	 See also Lübbe-Wolff (n 17) 282.
	 51	 Eg in the frameworks of DIN, CEN, CENELEC or ISO.
	 52	 See Denninger (n 17) 170 ff; Lübbe-Wolff (n 17) 246 ff; Mathias Schmidt-Preuß, ‘Normierung und Selbstnormierung aus der Sicht 

des öffentlichen Rechts’ (1997) 24 Zeitschrift für das gesamte Lebensmittelrecht 249, 256 f; Hoffmann-Riem (n 42) 319 ff; Falke (n 
17) 248 f; Schepel (n 17) 406.

	 53	 See Lübbe-Wolff (n 17) 279 ff; Schepel (n 17) 406 ff. 
	 54	 See Habermas (n 21) 82 ff, 88, 120 ff; Crouch, Post-Democracy (n 29) 53 ff; Crouch, Neoliberalism (n 29) 49 ff.
	 55	 See also Virginia Haufler, ‘New Forms of Governance: Certification Regimes as Social Regulations of the Global Market’ in Errol 

Meidinger and Chris Elliot and Gerhard Oesten (eds), Social and Political Dimensions of Forest Certification (Kessel 2003), 239 f. 
	 56	 See Teubner, Verfassungsfragmente (n 3).
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The prerequisites of legitimate recognition by law mainly depend on the legal effect of the normative 
reference in question and on the extent to which a rule of private origin gains relevance beyond its authors 
or signatories through its recognition by the respective legal regime. Thus, the concrete legitimacy require-
ments depend on the interests concerned.

In principle, three levels of generalisation of a private rule through normative reference can be distin-
guished: the regulation of the internal relationship between those who have agreed on the rule; a broader 
binding effect also on ‘outsiders’ of the same group or industry as the signatories (‘minimum standard’); and 
an absolute standard setting effect which also concerns third parties or the public interest (‘safe harbour’ or 
‘maximum standard’).57 Of particular interest here is the legal effect of a ‘minimum standard’ as opposed to a 
‘safe harbour’ for business conduct as it only negatively affects the ‘business side’ and can therefore be based 
on consensus requirements within the relevant line of business, as detailed out below.

a. Internal Regulation
Where the application of a private rule merely binds those who have agreed on the rule and therefore safe-
guards the private autonomy of the actors, for example in contract law, only the self-commitment or the 
consent of the authors of the rule is required. Only a few restrictions exist, namely that the agreement must 
be neither illegal nor immoral according to the values of the applying regime or some safeguards for the 
parties’ private autonomy, particularly where there is a power imbalance between them. Examples would be 
the protection of trust in private (business) regulation in contract law or in advertising law through openly 
worded provisions.58 

b. ‘Minimum Standard’
Where the application of a private rule or standard may lead to the establishment of minimum requirements 
for a certain group of actors, for example, businesses in the same industry, including ‘outsiders’ who have 
not signed up to the private rule, the legitimacy towards these ‘outsiders’ must be safeguarded. 

The internal regulation of (private) associations, for example of professional associations, has been the 
classical case for this issue in legal debate since usually no direct approval of each internal rule by every 
member is possible or required and still the rules are binding on all members of the association. In aca-
demic writing, consensus within the group is nevertheless regarded as the basis for legitimacy, but it is 
complemented by the concept of ‘group welfare’ or ‘group interest’ which somehow resembles the political 
concepts of ‘common welfare’ or ‘public interest’.59 The idea is that group regulation serves the group inter-
est and, therefore, ultimately, the interest of all members of the group. In order to safeguard this objective, 
the consensus position must reflect the group interest in such a way that it is theoretically acceptable to 
all members of the group.60 This requires that the rule be adopted by a representative variety of the group 
members in order not to unfairly exclude certain interests or parties.61 For example, a rule that is decided on 
by large companies to the disadvantage of small and medium-sized enterprises would not fulfil this require-
ment. Also, companies from industrialised countries would not be able to establish rules that are equally 
valid for companies from the developing world. Furthermore, long-established companies or members of 
the group would not be able to establish rules to the disadvantage of newcomers.62 

	 57	 For detailed analysis of the following see Carola Glinski, Die rechtliche Bedeutung der privaten Regulierung globaler Produktions-
standards (Nomos 2010), 95 ff with further references; Glinski C, ‘Recht und globale Risikosteuerung – ein Drei-Stufen-Modell’ in 
Jörg Scharrer and others (eds), Risiko im Recht – Recht im Risiko (Nomos 2010), 249 ff.

	 58	 See Carola Glinski and Peter Rott, ‘Umweltfreundliches und ethisches Konsumverhalten im harmonisierten Kaufrecht’ [2003] 
Europäische Zeitschrift für Wirtschaftsrecht 649 ff; Carola Glinski, ‘Produktionsaussagen und Vertrauensschutz im Kauf- und Wer-
berecht’ in Gerd Winter (ed), Die Umweltverantwortung multinationaler Unternehmen (Nomos 2005), 187 ff. Moreover, commit-
ments by business could gain legal relevance in relation to States, according to the applicable national public law or to public 
international law. For the legal status of transnational enterprises in public international law, see eg Georg Dahm and Jost Delbrück 
and Rüdiger Wolfrum, Völkerrecht (vol I/2, 2nd edn, De Gruyter 2002), 246, 250; Carolin F Hillemanns, Transnationale Unternehmen 
und Menschenrechte (Universität Zürich 2004), 31; Christian Tietje, ‘Die Staatslehre und die Veränderung ihres Gegenstandes: Kon-
sequenzen von Europäisierung und Internationalisierung’ (2003) 118 Deutsches Verwaltungsblatt 1081, 1091. For more details see 
Glinski, Die rechtliche Bedeutung (n 57) 112 ff.

	 59	 See Bachmann (n 9) ff. For similar considerations concerning an erga omnes effect of public international law acts, see Jost Del-
brück, ‘Prospects for a “World (internal) Law”? Legal Developments in a Changing International System’ (2002) 9 Indiana Journal 
of Global Legal Studies 401, 417 f.

	 60	 For acceptability as a criterion of legitimacy, see Habermas (n 10).
	 61	 Bachmann, Private Ordnung (n 9) 206 ff. 
	 62	 See German Constitutional Court, 14/7/1987, Entscheidungen des Bundesverfassungsgerichts (BVerfGE) 76, 171, at 185 – Pro-

fessional rules for lawyers, with general concerns related to sufficient representation; similarly German Constitutional Court, 
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These legitimacy considerations do not only apply to internal group regulation but can be transferred 
to a controlled adoption of private rules in order to concretise legal obligations for the relevant group laid 
down in general terms of an applying regime, such as ‘common usage’, ‘commercial practice’, or ‘gener-
ally accepted standard’; thereby generalising the private regulation with regard to ‘outsiders’ of the same 
group.63 Other examples are general clauses of ‘unfair commercial practices’ in unfair competition law or 
minimum requirements of ‘due diligence’ in tort law. The legal consequence of such adoption would be that 
certain business practices that are declared as unfair by private rules adopted by a broad and representa-
tive variety of companies (of a certain industry) would be regarded as unfair by law. In tort law, the breach 
of private diligence standards adopted by a representative variety of companies of the relevant category of 
producers would constitute liability as the private standard at least reflects what can be regarded as predict-
able and avoidable by the profession.64 To the contrary, compliance with these private standards does not 
constitute a legally ‘safe harbour’. Neither has every other practice been regarded as fair by law,65 nor does 
it prevent liability as there could be normatively unacceptable ‘jog trots’ in practice, which do not reflect 
societal concerns and needs.66

As third parties or the public interest are not bound by a ‘minimum standard’, legitimacy considerations 
only need to take account of ‘outsiders’ of the same group that may be negatively affected. In this respect, 
it can be assumed that a representative variety of corporations will safeguard their own group interest suf-
ficiently so that stronger protection by law is not required. The disregard of some few corporations (‘black 
sheep’) in the consensus can be justified by the fact that the law itself calls for objective standards that do 
not take account of each individual opinion. Furthermore, standardisation increases legal certainty and 
therefore serves the public interest and also the group interest.67

c. ‘Absolute’ or ‘Maximum Standard’
Except for concrete (contractual) duties within a certain legal relationship a private rule might even establish 
an absolute or ‘maximum standard’ through application by or generalisation through another legal regime. 
In this case the private rules would in effect amount to the exclusive definition of legal obligations, a legal 
‘safe harbour’ for those (companies) who comply with the rules. Hereby, the interests of third parties or the 
public interest might be affected and would have to be reflected in the (private) consensus respectively. The 
concretisation of public law requirements for the protection of health and safety and the environment by 
private or semi-private standards is the classical example. Here again, the legitimacy of the standards derives 
less from self-regulation than from deliberation, in particular through open, pluralistic, fair and transparent 
decision-making procedures based on expert knowledge, which could compensate for the weakened demo-
cratically anchored legitimacy chain.

In a weaker form, in particular in multilevel regulatory frameworks, the application of a private rule 
might constitute a standard the exceeding of which triggers justification duties. An example would be 
Article 2.4 TBT. 

9/5/1972, BVerfGE 33, 125, at 158 ff. See also the German Federal Supreme Court (Bundesgerichtshof, BGH), 7/2/2006, Wett-
bewerb in Recht und Praxis (WRP) 2006, 1113, at 1116 – Trial subscription. Comprehensive analysis by Glinski, Die rechtliche 
Bedeutung (n 57) 279 ff.

	 63	 See Geraint Howells, ‘Codes of conduct’ in Geraint Howells, Hans Micklitz and Thomas Wilhelmsson, European Fair Trading Law 
(Ashgate 2006), 213.

	 64	 For institutionalised standards in German law, see eg BGH, 1/3/1988, Neue Juristische Wochenschrift (NJW) 1988, 2667 – play-
ground; BGH, 12/11/1996, NJW 1997, 582 – fire water pond; BGH, 27/4/1999, NJW 1999, 2593 – scaffolding; BGH, 4/12/2001, 
NJW-RR 2002, 525 – water supply pipeline. For English law see Ward v The Ritz Hotel (London) (1992) Personal Injuries and Quan-
tum Reports (PIQR) 315. See also Falke (n 17) 453, with further references; Marburger (n 17) 468 f. For medical guidelines, see 
Dieter Hart, ‘Ärztliche Leitlinien - Definitionen, Funktionen, rechtliche Bewertung’ (1998) 16(1) Medizinrecht 8, 13. For private 
standards, see BGH, 29/11/1983, NJW 1984, 801 – ice hockey. For codes of conduct in US American case law see Errol Meidinger, 
‘Multi-Interest Self-Governance through Global Product Certification Programmes’ in Olaf Dilling and Martin Herber and Gerd 
Winter (eds) Responsible Business: Self-Governance and the Law in Transnational Economic Transactions (Hart Publishing 2007), 282.

	 65	 See Glinski, Die rechtliche Bedeutung (n 57) 283 ff.
	 66	 See Josef Falke and Harm Schepel, Legal Aspects of Standardisation in the Member States of the EC and EFTA, vol 1: Comparative 

Report (European Commission 2000), at 233, 235 with further references: compliance with a standard is a necessary, but not 
necessarily sufficient precondition for a ‘safe harbour’. See also Kripps v Touche Ross & Co., CA 019919, http://www.courts.gov.
bc.ca/jdb-txt/ca/97/02/c97-0295.txt: ‘A professional body cannot bind the rest of the community by the standard it sets for its 
members. Otherwise, all professions could immunize their members from claims of negligence.’: BGH, 29/11/1983, NJW 1984, 
801, at 802 – ice hockey: ‘However, the technical norms do not always determine the utmost that can be required in the individual 
case but they need to be completed and they do not release the judge from his duty to evaluate the interest of the potential victim 
to have his integrity protected’ – translation by the author).

	 67	 See also Bachmann (n 9) 19 ff.
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F. Requirements for Consensus, Acceptance and Recognition
1. Requirements for Consensus 
But what could be regarded as legitimate consensus of those interests concerned – given that in fact not 
each and every party concerned really agrees or is able to agree? How to ensure that deliberation and rep-
resentation works, that interests and arguments are heard in accordance to their normative weight instead 
of the factual power of their representatives, that a compromise could be regarded as fair and legitimate? 

The International organisation for Standardisation (ISO) Guide requires the absence of ‘sustained opposi-
tion’ to ‘substantial issues’ by any ‘important part of the concerned interests’ for consensus,68 which provides 
useful criteria to guarantee that arguments count according to their normative weight and that no minority 
with normatively substantive interests or arguments can be overruled.  

These considerations do not only apply to multi-stakeholder decisions but also provide useful criteria for 
decisions of or within a certain group of actors as laid down above.

2. Ex ante Procedures; Ex post Recognition
In addition to or as compensation for deficient ex ante procedural legitimacy, a norm or a standard can gain 
ex post legitimacy through acceptance or recognition by the parties concerned.69 Again, in order to produce 
legitimacy, acceptance or recognition should be broad and representative. At least, there should be no well-
founded non-adherence by an important part of the concerned interests. However, the mere fact that a rule 
is recognised does not automatically mean that it deserves recognition. On the one hand, de facto recogni-
tion seems to be a surplus to some (theoretical) criteria why a rule deserves recognition. On the other, de 
facto recognition could rest on necessities or forces which lack legitimising character.

Whereas a fair drafting procedure guarantees - at least to a certain extent – that all parties or representa-
tives of interests concerned are able to give a relevant input in a situation still open, ex post recognition 
bears the risk of not being based on the free will of all who adhere to the rules but instead on the power of 
facts already created by some potent actors. Therefore, legitimacy qua ex post recognition depends on the 
question of whether those who have adhered to the rules had a real alternative. 

This problem of the power of facts is less striking with regard to norms concerning political values where 
greater plurality and reversibility is possible and even necessary (for example, for eco- or fair trade labels) 
than to purely technical harmonisation. The acceptance and recognition of technical standards, however, is 
often based on the fact that they have proven themselves in practice, for example, through effective preven-
tion of damage.70 

In case of economic pressure to comply with a private rule the legitimacy of that rule depends: market 
forces as such, especially consumer expectations which demand adherence with a private standard, are no 
obstacle to the legitimising effect of the acceptance as the respective reciprocity of expectations is an inte-
gral part of the market (logics) itself.71

G. Interim Conclusion
The different sources of legitimacy gain more or less importance in different situations, at the same time 
they face more or fewer challenges depending on the level at which decisions are made. While participative 
decision-making structures at the, executive dominated, international political level aim at the inclusion of 
(underrepresented) societal interests in the political decision itself, these decisions formally still rest upon 
nation based legitimacy chains. Perfect representative structures are, therefore, less important. Likewise, 
national administration could rest on the respective democratic legal statutes. In contrast, participative 
structures in transnational administrative structures - as opposed to the administration of international 
agreements – theoretically have to ‘shoulder the democratic burden alone’.72 The same is true for standardi-

	 68	 See ISO/IEC Guide 2: 2004, definition of ‘consensus’: ‘General agreement, characterized by the absence of sustained opposition to 
substantial issues by any important part of the concerned interests and by a process that involves seeking to take into account the 
views of all parties concerned and to reconcile any conflicting arguments.’ See also Pauwelyn (n 19) 525. 

	 69	 See Jost Delbrück, ‘Exercising Public Authority beyond the State: Transnational Democracy and/or Alternative Legitimation Strate-
gies?’ (2003) 10 Indiana Journal of Global Legal Studies 29 ff; Tietje (n 58) 1095; Anne Peters, Elemente einer Theorie der Verfassung 
Europas (Duncker & Humblot 2001), 580 ff.

	 70	 This is of major importance in case of the adoption of (technical) standards already tested in other countries. See eg German Fed-
eral Administrative Court (Bundesverwaltungsgericht; BVerwG), 4/8/1992, Buchholz 406.25 § 3 BImSchG no 9; Peter Marburger, 
‘Die haftungs- und versicherungsrechtliche Bedeutung technischer Regeln’ (1983) 34 Versicherungsrecht 597, 602.

	 71	 See Herberg (n 1) 75, 214 ff, concerning the reciprocity of consumer expectations and codes of conduct and other business com-
mitments. 

	 72	 See supra II 5 a).
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sation or private regulation in case of broader legal effects. At the same time, while political or administra-
tive decisions lead to immediate legal consequences, standardisation and private (self-)regulation depend 
on an applying regime for broader legal effects beyond their signatories. Therefore, there is more room for 
external legitimacy control by the applying regime and the applying institution depending on its values, 
legal emphasis, legal effects (on those affected) and its need for complementing of compensating for legiti-
macy deficiencies. 

This article does not aim at trying to define the ideal decision making procedure for a certain situation 
but instead looks at exactly this interaction between regimes thereby looking for possibilities for improving 
legitimacy. 

In the following, the theoretical considerations concerning the legitimacy of public as well as private 
transnational rules shall be applied to the notion of ‘international standards’ in the TBT Agreement and 
exemplified with the WTO case of Tuna Dolphin II. The Tuna Dolphin II dispute73 concerns two competing 
certification programmes on ‘dolphin-safe’ tuna products. The contested United States (US) provisions,74 
which are heavily based on a widely used transnational private label – originally developed by the US NGO 
Earth Island Institute (EII) in co-operation with three big tuna producers75 – comprise stronger fishing restric-
tions than the international Agreement on the International Dolphin Conservation Programme (AIDCP)76 by 
the Inter-American Tropical Tuna Commission (IATTC) with its own ‘dolphin-safe’ label.77. Consequently, the 
AIDCP label must not be used in the US market.78

III. ‘International Standards’ in the TBT Agreement 
A. Standardisation of Technical Regulations and Labelling Requirements
The TBT Agreement aims at ensuring that ‘technical regulations’, including packaging, marking and label-
ling requirements, do not create unnecessary obstacles to international trade, Article 2.2 TBT. The TBT 
Agreement acknowledges the right of every WTO Member to establish for itself the objectives of its tech-
nical regulations. Article 2.2 TBT provides for a non-exclusive list of legitimate objectives, amongst them 
the prevention of deceptive practices and the protection of human health or safety, animal or plant life or 
health or the environment. Further legitimate objectives are market transparency, consumer protection 
and fair competition.79 According to the Code of Good Practice in Annex 3 to the TBT, comparable require-
ments apply to the preparation, adoption and application of non-mandatory standards insofar as they also 
should not be unnecessarily trade restrictive and should be based upon relevant international standards.80

The application of WTO law to national regulation in general and labels in particular that are concerned 
with production methods had long been disputed amongst scholars as well as WTO members. Arguments 
range from absolute inadmissibility of all sorts of ‘non-product-related process and production methods’ 

	 73	 In the late 1980s, the fishing practice of chasing, encircling and netting of dolphins with purse seine nets in the Eastern Tropical 
Pacific Ocean in order to get the beneath swimming tuna – which by then killed an estimated 7 million dolphins - was made public 
by the US NGO Earth Island Institute. This led to consumer boycotts, a privately organised ‘dolphin-safe’ labelling and monitoring 
scheme and legal interventions mainly in the US. The respective US provisions concerning import restrictions on tuna have already 
been subject to the famous Tuna Dolphin I rulings, see United States – Restrictions on Imports of Tuna, Panel Report, 16 August 
1991, ILM 33 (1991) 1594; United States – Restrictions on Imports of Tuna, Panel Report, 20 May 1994, ILM 35 (1994) 839, which 
were however never adopted. In these decisions only the US labelling provisions (at issue now) have not been condemned. In 1992 
the Parties of the Inter-American Tropical Tuna Commission agreed on a binding progressive reduction of dolphin mortalities in 
the tuna purse seine nets fishery in the ETP by setting annual limits; in 2001 this was followed by the Agreement on the Interna-
tional Dolphin Conservation Programme (AIDCP) with its own ‘dolphin-safe’ label.

	 74	 United States Code, Title 16, Section 1385 (Dolphin Protection Consumer Information Act); Code of Federal Regulations, Title 50, 
Section 216.91 (Dolphin-safe labelling standards) and Section 216.92 (Dolphin-safe requirements for tuna harvested in the ETP 
[Eastern Tropical Pacific Ocean] by large purse seine vessels’); Earth Island Institute v Hogarth, 494 F3d 757 (9th Cir 2007). See also 
WT/DS381/R, 2 ff.

	 75	 For the EII label see http://www.earthisland.org/dolphinSafeTuna/consumer.
	 76	 Agreement on the International Dolphin Conservation Programme as last amended in October 2009, http://www.iattc.org/

PDFFiles2/AIDCP-amended-Oct-2009.pdf.
	 77	 AIDCP Resolution to Establish Procedures for AIDCP Dolphin-safe Tuna Certification of 20 June 2001; AIDCP Resolution to Adopt 

the Modified System for Tracking and Verification of Tuna of 20 June 2001. Both labels prohibit the killing and seriously injuring of 
dolphins. The crucial point is that the US provisions – in line with the EII labelling requirements - only allow the use of a ‘dolphin-
safe’ label for tuna caught in the Eastern Tropical Pacific Ocean (ETP) if dolphins are not intentionally chased, encircled or netted 
during an entire tuna fishing trip and if this is confirmed by an independent observer. The AIDCP label, however, allows this fishing 
method, provided that dolphins are not killed or seriously injured.

	 78	 For the contested fishing practice, see also eg http://en.wikipedia.org/wiki/Seine_fishing.
	 79	 European Communities – Trade Description of Sardines, WT/DS231/R, 7.122; WTO, European Communities – Trade Description of 

Sardines, WT/DS231/AB/R, 287.
	 80	 See also Schepel (n 17) 180 f.

http://www.earthisland.org/dolphinSafeTuna/consumer
http://www.iattc.org/PDFFiles2/AIDCP-amended-Oct-2009.pdf
http://www.iattc.org/PDFFiles2/AIDCP-amended-Oct-2009.pdf
http://en.wikipedia.org/wiki/Seine_fishing
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regulation as an unequal treatment and therefore a discrimination of ‘like products’ in terms of Article III.4 
General Agreement on Tariffs and Trade (GATT) to complete non-applicability of WTO law to voluntary labels 
as a means of market-based self-regulation, at least if there are no concrete economic compliance incentives 
by State law,81 and therefore their lawfulness under WTO law.82 

In particular, the applicability of the TBT Agreement to labels concerning ‘non-product-related process 
and production methods’ had been dismissed by the majority of scholars with a view to the wording of 
Annex 1 to the TBT.83 Point 1 of that Annex defines technical regulations as ‘product characteristics or their 
related processes and production methods’, whereas ‘related’ has been interpreted as traceable within the 
characteristics of the concrete product.84 Under this opinion, this should also apply to labelling require-
ments despite the wording of sentence 2 of point 2 of the Annex, which does not contain the word ‘related’.

In Tuna Dolphin II, the Panel – without further discussion - regarded US labelling requirements concerning 
‘dolphin-safe’ fishing methods for tuna as product-related (as they apply to a product) and therefore as an 
issue of the TBT Agreement.85 This finding remained uncontested before the Appellate Body. The fact that 
these processing and production methods aim at the protection of extra-territorial environmental goods 
was not discussed at all. Therefore, the end of this so-called ‘PPM distinction’ has already been claimed.86

Another issue of this case was whether labelling requirements which gave (mandatory) requirements for a 
voluntary label have to be regarded as mandatory or as voluntary and, therefore, as technical requirements 
according to point 1 of Annex 1 to the TBT or as standards according to point 2 of that Annex. To date, the 
great majority of authors had categorised this type of regulation as voluntary,87 whereas the Panel88 classified 
them as mandatory and therefore as technical regulations.89 The Appellate Body upheld this classification 
but argued that a (mandatory) requirement for a (voluntary) label does not in itself render that measure a 
technical regulation;90 instead it depends on the circumstances of the case. Criteria mentioned in favour of a 
technical regulation were: whether the labelling requirements are laid down in legislation by State authori-
ties, whether it contains specific enforcement mechanisms and whether the requirements are exclusive or 
encompassing for a certain type of label.91

Consequently, according to the recent decision, the requirements of Article 2 TBT would also apply to 
(comprehensive or exclusive) requirements for voluntary eco- or fair-trade labels, which are concerned with 

	 81	 Eg Hans Rudolf Trüeb, Umweltrecht in der WTO (Schulthess 2001), 453; Manoj Joshi, ‘Are Eco-Labels consistent with World Trade 
Organisation Agreements’ (2004) 38(1) Journal of World Trade 69 ff, sees no sufficient relation between a voluntary eco-label and a 
national measure – regardless of whether the label is privately or publicly administered. From Japan-Measures Affecting Consumer 
Photographic Film and Paper, WT/DS44/R, und Canada - Certain Measures Affecting the Automobile Industry, WT/DS139/AB/R, 
WT/DS142/AB/R, results that a relation between compliance with the label and a national benefit is necessary. Besides, voluntary 
labels are less trade restrictive than other measures which aim at legitimate goals like environmental or consumer protection.

	 82	 For an overview of the discussion, see eg Erich Vranes, ‘Climate Labelling and the WTO’ (2011) 2 European Yearbook of Interna-
tional Economic Law 205, 207 f; Joshi (n 81) 69 ff; Joost Pauwelyn, ‘Recent Books on Trade and Environment: GATT Phantoms Still 
Haunt the WTO’ (2004) 15(3) European Journal of International Law 575 ff.

	 83	 See Sebastian Puth, WTO und Umwelt - Die Produkt-Prozess-Doktrin (Duncker & Humblot 2003), 217 f; Christian Tietje, ‘Voluntary 
Eco-Labelling Programmes and Questions of State Responsibility in the WTO/GATT Legal System’ (1995) 29(5) Journal of World 
Trade 123, 135; Joshi (n 81) 74 f, 79 f; for deviating views see Erich Vranes, Trade and the Environment, Fundamental Issues in Inter-
national Law, WTO Law and Legal Theory (Oxford University Press 2009), 319 ff, 342 ff; Christiane Conrad, Process and Production 
Methods (PPMs) in WTO Law – Interfacing Trade and Social Goods (Cambridge University Press 2011), 385 ff.

	 84	 Against Joost Pauwelyn, ‘Non-Traditional Patterns of Global Regulation: Is the WTO “Missing the Boat”?’ in Christian Joerges and 
Ernst-Ulrich Petersmann (eds), Constitutionalism, Multilevel Trade Governance and International Economic Law (Hart Publishing 
2011), 210.

	 85	 See WTO/DS381/R, at 7.71 ff.
	 86	 See Joost Pauwelyn, ‘Tuna: The End of the PPM distinction? The Rise of International Standards?’ (2012) International Economic 

Law and Policy Blog, <http://worldtradelaw.typepad.com/ielpblog>.
	 87	 See Vranes (n 82) 209 f; Joshi (n 81) 70 ff; Puth (n 83) 40, 217; Trüeb (n 81) 448; Conrad (n 83) 382 f.
	 88	 With one dissenting opinion, see WT/DS381/R, 7.146 ff.
	 89	 See WT/DS381/R, 7.113 ff.
	 90	 WT/DS381/AB/R, 187.
	 91	 WT/DS381/AB/R, 188 ff. Hereby, the Appellate Body highlights the ruling in EC – Sardines that a regulation must apply to an 

identifiable product or group of products, it must lay down characteristics of the product and ‘compliance with the product charac-
teristics must be mandatory’ (EC – Sardines, at 176). According to the Appellate Body the situation in both cases is similar: Whereas 
in  EC – Sardines other species of sardines could be marketed on the EC market, provided they are not called ‘sardines’, here, tuna 
products could be marketed, provided they are not called ‘dolphin-safe’ (!), see WT/DS381/AB/R, at 183 ff., 198. On this see also 
the amicus curiae submission by Robert Howse, ‘Amicus Curiae Submission on “United States – Measures Concerning the Imoprta-
tion, Marketing and Sale of Tuna and Tuna Products”’ (2012) <http://www.worldtradelaw.net/amicus/howsetunaamicus.pdf>, 4 
ff., who highlights the point that it depends on the relevant ‘identifiable product’ if a regulation could be regarded as mandatory. 
In EC – Sardines, the relevant product was ‘sardines’ whereas here the relevant product was defined as ‘tuna’ or ‘tuna products’, not 
as ‘dolphin-safe tuna’ (!).

http://worldtradelaw.typepad.com/ielpblog
http://www.worldtradelaw.net/amicus/howsetunaamicus.pdf
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production methods. Therefore, it is even more important to analyse the preconditions for private (transna-
tional) labels to potentially constitute an ‘international standard’ within the scope of Article 2 TBT.92

B. The Effects of ‘International Standards’ within the TBT Agreement
Articles 2.4 and 2.5 TBT aim at achieving international harmonisation of technical regulation through the 
recognition of international standards.

1. Justifying Standard, Article 2.5 TBT
First of all, national measures in accordance to relevant international standards are ‘(rebuttably) presumed 
not to create an unnecessary obstacle to international trade’, Article 2.5 TBT. In other words, those national 
measures that are in conformity with the relevant standard are (rebuttably) justified as not being arbitrary, 
discriminatory or unnecessarily protective and thus in conformity with the TBT Agreement.93 

2. Limiting Standard, Article 2.4 TBT
Secondly, Article 2.4 TBT requires members to use international standards ‘as a basis for their technical 
regulations except when such international standards (…) would be an ineffective or inappropriate means 
for the fulfilment of the legitimate objectives pursued (…)’. ‘As a basis for’ is not the same as ‘conform to’ but 
gives a certain margin of appreciation.94 It has also always been highlighted that WTO members are free to 
define their own protection interests and level of protection as long as a legitimate objective is pursued, 
such as the protection of human health or safety, animal or plant life or health, or the environment, see 
Article 2.2 TBT.95

For the definition of legitimate protection aims (above the relevant international standard), however, 
existing risks must be made plausible, for example through scientific data, see Article 2.2 TBT. In fact, in the 
case at issue, the US were required to submit scientific evidence that dolphins were adversely affected by 
being chased, encircled and netted with purse seine nets although they were released afterwards, without 
any dolphin killed or seriously injured, which is in line with the AIDCP labelling standard.96 Also, it has been 
argued, that, in fact, there is an interrelation between what is regarded to be necessary according to Article 
2.2 TBT and what is regarded to be the relevant international standard according to Article 2.4 TBT.97 In fact, 
in the case at issue the Panel on the one hand accepted that the AIDCP labelling standard was inappropriate 
to fulfil the legitimate US dolphin protection objectives. Therefore, the US was not required to base their 
regulation on that standard.98 On the other hand, the US regulation was declared not to be necessary by the 
Panel as it only partially achieves its aims with regard to dolphins outside the Eastern Tropical Pacific Ocean 
(ETP) and it would be equally suitable but less trade restrictive to allow the use of the AIDCP logo in addi-
tion to the official label which is in line with the EII label.99 Although the Appellate Body in this particular 
case rejected the reasoning of the Panel, international standards are used as benchmarks for proportionality.

In conclusion, the selection of the appropriate international standard does matter as a benchmark for put-
ting national regulation under justification duties.

C. ‘International Standard’
The notion of an ‘international standard’ is concretised in the TBT Agreement. According to Annex 1, point 
2 TBT a ‘standard’ is a ‘(d)ocument approved by a recognised body that provides, for common and repeated 
use, rules, guidelines and characteristics for products and related processes and production methods, with 

	 92	 Another issue in this regard was the question whether de facto practice of private market actors, for example, their de facto adher-
ence to voluntary labelling requirements, renders these voluntary requirements de facto mandatory. See WT/DS381/R, at 7.166 
ff. For detailed analysis, see Alessandra Arcuri, ‘Back to the Future: US-Tuna II and the New Environment-Trade Debate’ [2012] 2 
European Journal of Risk Regulation 177, III.

	 93	 For Scott (n 12) 325 f, this presumption is rather weak. Pauwelyn (n 84) 213 ff, goes even further and discusses whether the TBT 
Agreement in effect amounts to ‘real’ minimum standards which may not be undercut.

	 94	 ‘As a basis for’ means that an international standard is a ‘principal constituent’ or a ‘fundamental principle’ of a national regulation 
but not complete identity; see EC - Measures Concerning Meat and Meat Products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R 
(1998), at 163–166; European Communities – Trade Description of Sardines, WT/DS231/AB/R, 242, 244. See also Masson-Matthee 
(n 35) 142 ff with further references.

	 95	 See European Communities – Trade Description of Sardines, WT/DS231/AB/R, 242, 244, 248, 285; see also Masson-Matthee (n 35) 
149 ff.

	 96	 See WT/DS381/R, at 7.491 ff.
	 97	 See Vranes (n 83) 308. See also Scott (n 12) 328 ff.
	 98	 WT/DS381/R, 7.721–7.740.
	 99	 WT/DS381/R, 7.453–7.623. For detailed critique of the argument of the panel, see Arcuri (n 92) V.
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which compliance is not mandatory. It may also include or deal exclusively with (…) labelling requirements 
as they apply to a product, process or production method’. The explanatory note by the Appellate Body to 
Annex 1, point 2 makes it clear that a standard has not necessarily to be based on consensus. A standard 
constitutes an international standard, when it is adopted by an international ‘(b)ody or system whose mem-
bership is open to the relevant bodies of at least all Members’, Annex 1, point 4.100 A ‘standardizing body’ is 
defined as a ‘body that has recognised activities in standardization’.101 Therefore, an ‘international standard’ 
has to be approved ‘by an ‘international standardising body’, that is, a body that has recognized activities in 
standardization and whose membership is open to the relevant bodies of at least all Members.’102

Annex 3 of the TBT - which demands that standards are not unnecessarily trade restrictive and are based 
upon relevant international standards - explains that its requirements are open for acceptance for all standard-
ising bodies, be they governmental or non-governmental, local, national, regional or international. A non-gov-
ernmental body is defined as one ‘which has legal power to enforce a technical regulation’, Annex 1 point 8.103

The TBT Committee’s Decision on Principles for the Development of International Standards (‘Committee 
Decision’)104 adds the procedure-oriented principles of transparency, openness, impartiality and consen-
sus, effectiveness, relevance and coherence, and of addressing the concerns of developing countries for the 
development of international standards. These principles clearly aim at achieving a broad and representative 
consensus, where ‘all interested parties’105 really have the chance of giving relevant input.106 

The Committee Decision has gained importance as the Appellate Body has regarded it as a ‘subsequent 
agreement’ within the meaning of Article 31(3)(a) of the Vienna Convention107 regarding the interpretation 
of the TBT Agreement.108 Therefore, its principles have been ascribed particular relevance concerning the 
questions of ‘openness’ and of ‘recognized’ activities in standardisation.109 

According to the Appellate Body, the concept of ‘recognition’ implies a factual (acknowledgement of the 
existence) and a normative (acknowledgement of the validity and legality) element. For the factual element, 
in order to be acknowledged to exist, information about the standardising activities of a body has to be 
disseminated according to the transparency requirements of the Committee Decision. The normative ele-
ment implies adherence with the other principles of the Committee Decision.110 Therefore, in order to be 
regarded as recognised, an ‘international standard’ now must pass the respective procedural legitimacy test. 
A wide de facto participation (of WTO members or standardising bodies) in the standardisation activities 
could be regarded as certain evidence of ‘recognition’, although there is no prerequisite that the standard is 
widely used.111 Also, the development of a single standard could be enough to be regarded as recognised.112  
Moreover, an international standardising body must be ‘open… on a non-discriminatory basis… at every stage 
of standards development’.113 

This again leads to the question of which kind of norm-setting arrangement is required in order to pro-
duce legally valid standards? Is it enough to have a system which is open to the relevant bodies of all WTO 
members, which would include respective international agreements? Is it necessary to have mixed systems 
which are open to all relevant national bodies but which also adhere to the inclusion of all interested 
parties and stakeholders and to procedural fairness requirements, which would aim at (well-organised) 
institutionalised standardisation?114 Or would it also be possible to have purely private regulatory systems 

	 100	 See also Section B of the Decision of the Committee on Principles for the Development of International Standards, Guides and 
Recommendations with relation to Articles 2, 5 and Annex 3 of the Agreement, Second Triennial Review of the Operation and 
Implementation of the Agreement on Technical Barriers to Trade, Annex IV, G/TBT/9, 13 November 2000.

	 101	 ISO/IEC Guide 2: 1991.
	 102	 WT/DS/381/AB/R, 349 ff, in particular at 359. Here, the Appellate Body also clarifies that a ‘body’ (‘legal or administrative entity 

that has specific tasks or composition’ (ISO/IEC Guide 2: 1991, 4.1)) is enough to enact an international standard; it is not necessary 
to have an ‘organization’ (‘body that is based on the membership of other bodies or individuals and has an established constitution 
and its own administration’ (ISO/IEC Guide 2: 1991, 4.2)), ibid, 351 ff.

	 103	 See also Pauwelyn (n 84) 210.
	 104	 Committee Decision (n 100) 24-26.
	 105	 Section A of the Committee Decision (n 100).
	 106	 See also Josef Falke, Internationale Normen zum Abbau von Handelshemmnissen (KAN 2002), 85 ff.
	 107	 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, 8 ILM 679.
	 108	 WT/DS/381/AB/R, 371.
	 109	 ibid 372.
	 110	 ibid 361, 376.
	 111	 ibid 390 et sqq.
	 112	 ibid 394.
	 113	 Committee Decision (n 100) 6.
	 114	 See Harm Schepel, ‘The Empire’s Drains: Sources of Legal Recognition of Private Standardisation under the TBT Agreement’ in 
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which are open to all interested parties and stakeholders from all WTO Members and adhere to the relevant 
fairness requirements? 

I would suggest determining the relevant standard on a case by case basis – thereby trying to find the most 
legitimate regime for the relevant issue, also with a view to complement for potential existing legitimacy 
deficiencies.115 

1. International Agreements as International Standards?
A valid public international law treaty can be adopted on the basis of the consent of the respective States 
without any further requirements concerning procedure or participation of stakeholders. Pauwelyn has 
described the different requirements for international agreements and standards as ‘thin consent’ vs. ‘thick 
consensus.116 In the case of Tuna Dolphin II, the US have argued that the definition of a legal term (here: ‘dol-
phin-safe’) within a (personally and substantially limited) international agreement (here: the AIDCP Agree-
ment) cannot constitute an international standard.117 This raises the question of international agreements as 
international standards. How many WTO members would have to form an agreement, to what extent would 
they have to represent which variety of interests and which procedures are necessary for an international 
agreement to count as an international standard?118 

The Appellate Body´s emphasis on the procedural legitimacy requirements as enshrined in the Committee 
Decision can be regarded as a considerable step beyond the hitherto applied narrow formal test according to 
the wording of the TBT Agreement as to whether a standard derives from an ‘international body or system’ 
which had already attracted some criticism.119 Not only must its membership be ‘open on a non-discrimi-
natory basis to the relevant bodies of at least all Members’ ‘at every stage of standards development’120, but 
standards development must also ‘take place transparently and with wide participation’121 and ‘must not 
privilege any particular interests’122 Hereby, the Appellate Body also emphasised the participation of all 
interested parties which also aims at stakeholders123 

These requirements, in particular the finding that the development of a single standard could be enough, 
do not rule out international agreements but seem to put them under the same scrutiny as other standards.124 

2. Purely Private Regulation as International Standards?
Clearly, a private organisation such as the ISO can be an international standardisation body in the terms of the 
TBT Agreement. Such an organisation can be composed not only of governmental or administrative personnel 
but also of private representatives. It should, however, be open on a non-discriminatory basis to the ‘relevant 
bodies of at least all WTO members’ (Section B of the Committee Decision). Would that rule out purely pri-
vate regulation that is only set or negotiated by (transnational) private systems but not organised via national 
delegations, for example agreements between industry and environmental or consumer organisations?125

The requirement of participation of national delegations had long been disputed between the US and the 
European Union (EU). The EU insisted upon delegations, arguing that the composition of the standardisa-
tion organisation was essential, and that only non-discriminatory access for all national bodies guaranteed 
the necessary international consensus, given that it is the national bodies which have to implement the 

Christian Joerges and Erst-Ulrich Petersmann (eds), Constitutionalism, Multilevel Trade Governance and International Economic Law 
(Hart Publishing 2011), 402 ff, who calls this ‘private intergovernmentalism’ and argues in favour of the ISO as the relevant stand-
ardisation organisation.

	 115	 Scott (n 12) 331 ff, argues that the respective procedural and legitimacy requirements could be part of the ‘appropriateness’-test.
	 116	 See Pauwelyn and Wessel and Wouters (n 19) 524 ff. For procedural requirements in the ‘standardisation community’ see Schepel 

(n 17) 101 ff; Schepel (n 114) 399 f.
	 117	 WT/DS381/R, 4.102 ff; 4.322 ff; 7.636 ff.
	 118	 See also Pauwelyn (n 84) 212.
	 119	 See in particular Schepel (n 114) 397 ff, with regard to European Communities – Trade Description of Sardines, WT/DS231/AB/R. 

See also Pauwelyn (n 84) 212.
	 120	 Committee Decision (n 100) 6; WT/DS381/AB/R, 373.
	 121	 WT/DS381/AB/R, 379.
	 122	 ibid 384.
	 123	 ibid fn 745.
	 124	 The assumption that a standard adopted by States could have less procedural legitimacy requirements than a standard by the 

‘standards community’ and the respective suggestion to apply the principles of the Committee Decision (n 100) flexibly (see eg WT/
DS381/R, 7.654 ff) seem to be obsolete now.

	 125	 See, however, Schepel (n 114) 405, who observes that the requirement of an international standard to be set up by an international 
body is not explicitly laid down in the TBT Agreement, which, therefore, enables bodies or systems not open to national bodies to 
set up international standards. 
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international standards or take them as a basis for their national norms. The US, in contrast, argued that it 
was not composition and membership that count, but a fair and open procedure, especially with regard to the 
inclusion of technical expertise, regardless its origin. According to this approach, standardisation has to con-
sider safety and regulatory aspects, technical expertise and (global) market forces.126 With regard to regula-
tory philosophy, this has been reconstructed as a conflict between a European ‘(…) integrated, formalistic and 
policy-driven’ approach and an American ‘pluralistic, sometimes fragmented, (…) market-driven’ approach.127

The principles of the Committee Decision have not solved the conflict as now delegations128 and a fair 
including procedure are mentioned. The question concerning the best or most legitimate representation 
of the interests concerned remains. First, aspects of membership or participation and procedure cannot be 
regarded separately but rely on each other. Second, the conflict cannot reasonably be reduced to ‘policy-
driven’ delegations vs. ‘market-driven’ private actors as there could be a sub-optimal representation of inter-
ests in ‘policy-driven’ systems, whereas a private market-based negotiation system can surely be a forum of 
political debate and representation of competing interest. Third, even a unilateral business or user made 
standard can constitute a legitimate minimum standard as shown above.129 

Indeed it may be doubted that only a negotiation system that is primarily or exclusively composed of State 
delegations meets the requirements of an ‘ideal’ standard based on the principles mentioned above. This 
kind of organisation of international standardisation leads to a situation where the representatives of busi-
ness and of other interests – such as safety or the environment - do not meet directly at the international 
level but only indirectly through members of national delegations. It has been criticised that those interests 
that have already been superseded at the level of the national standardisation bodies are not reflected 
anymore at the international level.130 ISO, for example, has often been said to be dominated by industrial 
interests.131 Here again, the ‘legitimacy chain’ within standardisation organisations could lead to the exclu-
sion of certain legitimate interests, which ought to have standing in order to ‘back’ the WTO democratically. 

Vice versa, it could be that a private standard that has been directly negotiated at the global level between 
the relevant interests – for example, industry, environmental protection and consumer interests – meets 
the above-mentioned principles of fair procedure and therefore offers greater legitimacy, in particular if it 
includes industry and civil society from developing countries. In such a case, the necessary consensus can be 
achieved more directly through participation of the different stakeholders at the relevant negotiation stage 
and the reflection of the different protection interests, local particularities, political and social realities and 
not least economic conditions in the standard is better ensured,132 as it is said to happen in the regulatory 
system of the ‘Forest Stewardship Council’ or with regard to ‘Fair Trade’ labels.133

The recognition of purely private standards in the framework of the TBT Agreement is getting the more 
pressing the more encompassing these private transnational certification programmes are becoming and 
the more national regulation refers to these programmes or to their contents.134 In fact, not only stand-
ardisation organisations such as ISO have developed elaborate procedural requirements135 but also private 
transnational certification programmes have begun to systematically adjust their structure and procedures 
to the above mentioned requirements of the Annex to the TBT Agreement in order to become recognised 
as ‘international standards’. The ‘Forest Stewardship Council’, for example, has registered with the World 

	 126	 For details see Schepel (n 17) 185 ff.
	 127	 Schepel (n 17) 190 f with further references. Of course this conflict does not only concern regulatory philosophies but also eco-

nomic interests in the dissemination of technologies. As a consequence of membership based composition the EU has an impor-
tant influence on the work of the ISO, whereas the US standards are adopted by private (professional) organisations and are widely 
recognised, see Schepel (n 17) 191 ff.

	 128	 Section B of the Committee Decision (n 100).
	 129	 See supra IV 3 b; V 2.
	 130	 See Gerald Spindler, Unternehmensorganisationspflichten (Heymann 2001), 500 ff; Christian Sobczak, Normung und Umweltschutz 

im Europäischen Gemeinschaftsrecht (E Schmidt 2002), 68 f. For a description of the regulatory system of the ISO see Falke (n 17) 
198 ff; Schepel (n 17) 183 ff.

	 131	 Jennifer Clapp, ‘The Privatization of Global Environmental Governance: ISO 14000 and the Developing World’ (1998) 4 Global Gov-
ernance 295, 302 ff; Wallach (n 25) 838 ff. See also Schepel (n 17) 185 ff; Riva Krut and Harris Gleckmann, ISO 14001 – A Missed 
Opportunity for Sustainable Global Industrial Development (Earthscan 1998), 43 ff. 

	 132	 See also Schepel (n 17) 28, 35.
	 133	 See Meidinger (n 64) 259 ff; Kilian Bizer, ‘Kooperative Umweltpolitik im internationalen Kontext – Global Law Making am Beispiel 

nachhaltiger Forstwirtschaft’ in Bernd Hansjürgens and Wolfgang Köck and Georg Kneer (eds), Kooperative Umweltpolitik (Nomos 
2003), 57  regarding the ‘Forest Stewardship Council’.

	 134	 Meidinger (n 64) 279 f.
	 135	 See Schepel (n 17) 101 ff; Schepel (n 114) 399 f.
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Standards Services Network (WSSN).136  Moreover, other private standards apart from the requirements for 
dolphin-safe tuna, such as the standards of the ‘Forest Stewardship Council’ or the ‘Marine Stewardship 
Council’ have been incorporated into (several) national regulatory systems in various ways.137 Therefore, the 
relevance of private transnational negotiation systems which are open to stakeholders from all WTO mem-
bers has already been discussed.138 Pauwelyn argues in the same direction that non-traditional sources of 
global regulation such as private standards could at least play a role as benchmarks when deciding whether 
or not a concern is legitimate, a standard is appropriate and whether or not a country has acted in a non-
discriminatory manner.139

Counter-arguments, such as private programmes being too independent from national regulation to be 
able to constitute a valid justification or limitation to State laws,140 would lose weight with their growing 
recognition by State laws.141

Also, the argument that acceptance of private transnational standards would lead to a multiplicity of 
standards (in clear contradiction to the goal of harmonisation of technical requirements),142 is not convinc-
ing when it comes to certification programmes and labels because these do not aim at technical harmo-
nisation as a precondition for the compatibility of products but at a competition of different values and 
protection aims and their persuasiveness. Besides, this problem is not specific to private transnational stand-
ards, but could as well arise with regard to different public standards.143

Of course, the often mentioned problem of the legitimacy of privately set standards and the representa-
tion of interests of citizens, consumers and in particular of developing countries must be taken into con-
sideration.144 Therefore, their legitimacy for the legal effect in question requires scrutiny in each individual 
case. In this respect, the Appellate Body´s emphasis on the procedural legitimacy requirements as enshrined 
in the Committee Decision can be regarded as a considerable step forward also in terms of the recognition 
of purely private standards in case they fulfil these requirements. 

IV. Applying Legitimacy Considerations: Tuna Dolphin II
In the following, I will use the example of Tuna Dolphin II to apply these legitimacy considerations and 
requirements to the interpretation of the notion of ‘international standards’ in the terms of the TBT Agree-
ment.145 There, particular emphasis is laid on the differentiation between the legal effects of Article 2.5 
TBT and Article 2.4 TBT. The characteristics of ex post recognition and of labelling as (direct) market self-
regulation are other relevant issues. 

A. The AIDCP Label as International Standard?
In the case at hand, the WTO Panel had regarded the AIDCP standard as the relevant ‘international standard’ 
and in effect used it as a benchmark for putting the US regulation under justification duties. The Panel had 
argued that the AIDCP standard was the relevant ‘international standard’ in the terms of Article 2.4. TBT 
because it was ‘open to the relevant bodies of at least all Members’, because ‘there were no limitations to or 
prohibitions of fishing in the agreement area, (…) (and) any country whose fishing fleet was operating in the 
ETP could have signed the AIDCP’.146 

	 136	 http://www.wssn.net/WSSN. See Meidinger (n 64) 279 f.
	 137	 In Bolivian law and Brazilian administrative practice, enterprises which have been certified by the ‘Forest Stewardship Council’ 

are assumed to manage their forests in in a sustainable way in accordance with the legal requirements. For Brazil, see Cristiane 
Derani and José Augusto Fontoura Costa, ‘State and Private Sector in a Cooperative Regulation: The Forest Stewardship Council 
and other Product Labels in Brazil’ in Olaf Dilling and Martin Herberg and Gerd Winter (eds), Responsible Business: Self-Govern-
ance and the Law in Transnational Economic Transactions (Hart Publishing 2007), 301; for Bolivia, see Errol Meidinger, ‘Forest 
Certification as Environmental Law Making by Global Civil Society’ in Errol Meidinger and Chris Elliott and Gerhard Oesten (eds), 
Social and Political Dimensions of Forest Certification (Kessel 2003), 315. For more details see Meidinger (n 64) 275 ff.

	 138	 Pauwelyn (n 84) 210. 
	 139	 Pauwelyn (n 84) 217 f.
	 140	 See Meidinger (n 64) 278 f, Schepel (n 114) 404 f.
	 141	 Another obstacle is seen in the requirement for a non-governmental body of having ‘legal power to enforce a technical regulation’, 

according to Annex 1 Point 8. See Pauwelyn (n 84) 210, 221 f, according to whom the competence to enforce a private standard 
(instead of a mandatory technical regulation) might not be considered sufficient.

	 142	 See Meidinger (n 64) 279.
	 143	 See Pauwelyn (n 84) 212.
	 144	 Pauwelyn (n 84) 219 ff. See infra VI.
	 145	 For more detail see Carola Glinski, ‘Private Norms as International Standards? – Regime Collisions in Tuna-Dolphin II’ (2012) 4 

European Journal of Risk Regulation 545 ff.
	 146	 WT/DS381/R, para 7.691.

http://www.wssn.net/WSSN
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In contrast, the Appellate Body rejected this approach. Essentially, the Appellate Body regarded the AIDCP 
as unduly favouring fishing interests over consumer or environmental conservation interests and indeed 
as not ‘open on a non-discriminatory basis to relevant bodies of at least all WTO-members’.147 A possible 
membership in the AIDCP was based on the requirements of either having a coastline bordering the ETP or 
having vessels fishing for tuna in the ETP or being otherwise invited to join the agreement. It seems quite 
obvious that this is not open on a non-discriminatory basis for all members of the WTO. The requirement 
of having or having to set up a fishing fleet in the ETP in order to participate in the agreement is of course 
a factual obstacle to non-neighbouring countries. The possibility for any State to be invited to join the 
agreement would qualify for openness only if the invitation was a pure formality.148 Besides, the criterion of 
transparency in Section A of the Committee Decision requires transparency throughout the standardisation 
procedure,149 not only that the standard was made available to the public and all interested parties after 
adoption, which the Panel had regarded as sufficient.150

The view of the Appellate Body corresponds well with the legitimacy requirements set out above. When 
an international standard puts national protection aims under justification duties (Article 2.4 TBT) it is pre-
cisely these protection interests that are concerned. Here, the labelling requirements aim at the protection 
of dolphins and the protection of consumers from misleading statements and half-truth. Since the AIDCP 
standard is mainly based upon an agreement of the Nations fishing in the ETP, this arrangement by no 
means guarantees the representation of consumer and environmental interests, especially of those situated 
outside the fishing nations. This is confirmed by the fact that environmental NGOs call the label a ‘death 
certificate’ for dolphins,151 and consumer organisations have classified it as not reliable and misleading.152 
Accordingly, that label has not gained considerable market acceptance.153

The legitimacy of the AIDCP label to limit protection aims is further questioned by the fact that there is 
another, more protective, label which national measures could be based upon.154 

In contrast, no legitimacy considerations would strive against the use of the AIDCP in the context of 
Article 2.5 TBT, where national measures in accordance with relevant international standards are ‘(rebut-
tably) presumed not to create an unnecessary obstacle to international trade’. The agreement on the AIDCP 
monitoring and labelling scheme was ratified by, amongst others, Mexico, the US, Costa Rica, Ecuador, El 
Salvador, Guatemala, Honduras, Nicaragua, Panama, Peru, the Vanuatu and Venezuela. Bolivia, Colombia 
and the European Union are applying the agreement provisionally. The agreement is therefore based on a 
consensus between those countries whose vessels fish for tuna in the relevant area; which must regarded as 
reflecting the economic interests concerned sufficiently.155 Thus, it could legitimately be used as an interna-
tional ‘minimum standard’ that justifies equal or equivalent national legal labelling requirements according 
to Article 2.5 TBT, if such existed.

B. The EII Dolphin-Safe Label as an International Standard?
Whether or not the EII dolphin-safe label could constitute an international standard in the terms of Articles 
2.4 and 2.5 TBT was not even touched upon in the decisions of the Panel or the Appellate Body.

In principle, the same rules set out above can be applied to a private rule, which can legitimately be 
adopted when it is based on the consent of the interests concerned. Protective regulation can only pos-
sibly interfere with contradicting economic interests that might wish a lower standard of protection. Thus, 
each (private or public) trans- or international regulation that does reflect the relevant economic interests 
according to the above mentioned principles related to ‘group regulation’ could be regarded as a legitimate 
justifying minimum standard in the sense of Article 2.5 TBT.

	 147	 Annex 1, Art 4 TBT; Section B of the Committee Decision (n 100).
	 148	 WT/DS/381/AB/R, 386.
	 149	 See WT/DS381/AB/R, 379.
	 150	 ‘(M)ade available to the public’; see WT/DS381/R, 7.696 f.
	 151	 See eg Gesellschaft zur Rettung der Delphine e.V., http://www.delphinschutz.org/projekte/safe-delfinsicherer-thunfisch/nach-

richten-uebersicht/20-lug-und-trug-bei-edeka-und-wwf.
	 152	 The arguments is, that by being chased, encircled and netted dolphins are subjected to enormous stress, which leads to health 

problems and mortality and prevents the recovery of their population even if they are not immediately killed during the fish-
ing. Also, nursing mothers and their calves are separated, which leads to the deaths of the calves. In fact, schools of dolphins are 
chased with speed boats and helicopters and caught up to three times per day. See eg the submission by the US government, WT/
DS381/R, 4.72, 4.108, and the conclusion of WT/DS381/R, 7.738.

	 153	 See also http://www.earthisland.org/dolphinSafeTuna/consumer/IATTClabelAlert.html.
	 154	 See infra IV 2.
	 155	 See also WT/DS/381/AB/R, paras 383 ff, in particular at para 384.

http://www.delphinschutz.org/projekte/safe-delfinsicherer-thunfisch/nachrichten-uebersicht/20
http://www.delphinschutz.org/projekte/safe-delfinsicherer-thunfisch/nachrichten-uebersicht/20
http://www.earthisland.org/dolphinSafeTuna/consumer/IATTClabelAlert.html
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As the EII label only affects economic, here fishing, interests, it would have to be accepted by the tuna fish-
ing industry, according to the principles of ‘group regulation’ as laid down above in order to be sufficiently 
legitimated. In this consent the interests of tuna producers from developing countries fishing in this area 
are of particular interest.

The private EII monitoring and labelling scheme was originally developed by a US NGO in co-operation 
only with three big US tuna producers.156 By now, it is used in more than 50 countries, with more than 90% 
of the world’s tuna companies157 from more than 50 countries voluntarily participating, including such 
from developing countries fishing in the ETP, such as Costa Rica, Ecuador, Colombia, Peru and Venezuela.158 
The EII labelling scheme thus seems to be based on broad and representative transnational acceptance and 
adherence within the relevant industry. 

Although there is no ex ante legitimacy through an inclusive procedurally correct drafting process, legiti-
macy could have gained ex post qua broad and representative recognition within the relevant line of industry.

Here, the US market has exerted considerable pressure in favour of the application of the higher certifica-
tion requirements along the lines of the EII label, not only as a consequence of American consumer expecta-
tions but also because of the US legal framework. This, however, was not the case on other markets where 
the fishing industry uses the EII label truly voluntarily. Alternative labels exist (and have existed) yet, the EII 
label has been applied worldwide amongst the vast majority of producers including those from developing 
countries and a variety of markets. Provided that there are no important details to the contrary, the EII label 
could therefore be considered a legitimate business rule qua recognition within the group of tuna producers.

As it can be assumed that a broad and representative variety of corporations will safeguard their own 
economic group interest sufficiently, stronger protection by (WTO) law is not required. The EII label could 
therefore also be regarded as a legitimate international ‘minimum standard’ which is justified according 
to national requirements. The disregarding by a few corporations (‘black sheep’) in the consensus – here: 
mainly the Mexican fleet - can be justified by the very purpose of standardisation.

As a first consequence, the US labelling requirements which conform to the private EII requirements 
would have to be considered as being in accordance with WTO law, according to Article 2.5 TBT.159 And even 
if a private labelling requirement was not based on a 90% adherence within a given industry, but only on a 
broad and representative consensus of those companies aiming at a certain market segment, for example, 
the fair trade market or the market for eco-products, it could constitute a justifying standard for a national 
regulation concerning that particular market segment.160

Besides, labelling requirements only concerning a certain market segment can more legitimately be based 
upon market self-regulation by the relevant market actors or respective stakeholders than rules which 
impact upon whole societies or national economies.

Further legitimacy requirements would be needed in case the EII might be taken to the effect of Article 
2.4 TBT. Indeed, the EII standard has not only been accepted by the tuna industry but is also supported by 
different environmental NGOs from different countries, such as Greenpeace (US) and Friends of the Earth 
(UK), and promoted by consumer organisations from different countries as reliable and not misleading.161 
Thus, it may be concluded, that the EII standard seems to reflect not only fishing interests but also dolphin 
and consumer protection interests at least to an extent that has been regarded as sufficient by the relevant 
stakeholders. The consideration of these interests – however limited to the US - is already reflected in the 
drawing procedure. In the meantime, it has gained ex post recognition by consumers and the relevant stake-
holders. The EII standard could therefore far more legitimately be used as a benchmark for justification 
duties for stronger national regulation than the AIDCP standard.  

	 156	 See http://www.earthisland.org/dolphinSafeTuna/consumer.
	 157	 Which is more than 300 companies.
	 158	 See http://www.earthisland.org/dolphinSafeTuna.
	 159	 The US, however, has not yet put forward this argument. They might fear that the recognition of NGO originating standards as 

‘international standards’ in WTO law could be a precedent, which might lead to the recognition of further NGO standards to the 
disadvantage of US regulation.

	 160	 For the relevance of market segments in unfair commercial practices law see Case C-112/99 Toshiba Europe GmbH v Katun Ger-
many GmbH [2001] ECR I-7945, para 52.

	 161	 See eg http://www.label-online.de/label-datenbank?label=581. Apparently it is supported by about 180 NGOs. However, WWF and 
Greenpeace also criticise that the label does not foster sustainable fishery beyond dolphin protection, see eg Ocean Care, http://
www.oceancare.org/de/pressecenter/2006/11/label.php.

http://www.earthisland.org/dolphinSafeTuna/consumer
http://www.earthisland.org/dolphinSafeTuna
http://www.label-online.de/label
http://www.oceancare.org/de/pressecenter/2006/11/label.php
http://www.oceancare.org/de/pressecenter/2006/11/label.php
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V. Conclusion
This article is based on the assumption that there is a multiplicity of, competing or complementary, regimes 
at the global level which rest upon different strands of legitimacy as to why they should ‘deserve recog-
nition’: parliamentary democracy and the respective legitimacy chains up to the international level, self-
regulation, stakeholder representation, participation and deliberation, recognition and effectiveness. These 
different strands of legitimacy could gain more or less importance in different legal frames as alternative 
or supplementary sources of legitimacy depending on the relevant constituency and on those interests 
concerned by the regulation. Interactions and legal relevance of these regimes in a multilevel framework 
should be guided by aspects of mutual compensation of democratic deficiencies through recognition of 
other regimes or levels of regulation and by the principle of subsidiarity.

Accordingly, rules that only concern a certain market segment can more legitimately be adopted by the 
relevant market actors or respective stakeholders than rules which impact upon whole societies or national 
economies. Likewise, self-regulatory voluntary or minimum standards for private economic behaviour could 
far more easily, be regarded as legitimate than binding, absolute, or maximum standards with an impact on 
public interests.

To that effect, Tuna Dolphin II nicely demonstrates that a private CSR standard can be superior in terms of 
participative legitimacy and recognition than a standard that has been produced by an international organi-
sation. Therefore, a transnational private CSR standard should well be suitable to constitute an international 
standard in the terms of Article 2.5 TBT and to justify measures in accordance with that standard. This jus-
tifying function could even be accomplished by a representative business standard. On the other hand, a 
public international standard should not be used as a limiting benchmark for national regulation, if there is 
a legitimate and more far reaching private standard available on which a national measure could be based. 
In order to gain more legitimacy the WTO should open itself to private standards including those that are 
not negotiated by national delegates but directly by the respective actors or stakeholders, which of course 
presupposes that the private standard meets the necessary legitimacy requirements and that the national 
measure is based thereupon.

The Appellate Body’s emphasis on the procedural legitimacy requirements of the Committee Decision fos-
ters this approach which, however, can be more fine-tuned with regard to the interests really concerned by a 
legal effect. More concretely, as the justifying effect of Article 2.5 TBT mainly interferes with economic inter-
ests, a related ‘international standard’ could also consist of a representative business standard. Alternatively 
a standard in the terms of Article 2.4 TBT that interferes with a democratic decision in favour of the protec-
tion of certain public interests, at least has to reflect these public interests at the transnational level in a 
legitimate way. 

This approach would be a step into the direction of an ‘orchestration’162 of the plurality of regimes at the 
global level based on different strands of legitimacy with regard to the normative ideals of consensus of 
those interests mainly concerned by a regulation and of (common) welfare. CSR instruments could then 
gain not only political and ethical but also true legal relevance. They can serve to establish at least minimum 
hard law rules concerning the protection of social and environmental values that can, in the current global 
economic system, be defended against the otherwise prevailing interests of free trade.

	 162	 See Kenneth W Abbott and Duncan Snidal, ‘Strengthening International Regulation Through Transnational New Governance: 
Overcoming the Orchestration Deficit’ (2009) 42 Vanderbilt Journal of Transnational Law 501 ff. 



Competing Transnational Regimes under WTO Law64

Bibliography 
Abbott KW and Snidal D, ‘Strengthening International Regulation Through Transnational New Governance: 

Overcoming the Orchestration Deficit’ (2009) 42 Vanderbilt Journal of Transnational Law 501
Arcuri A, ‘Back to the Future: US-Tuna II and the New Environment-Trade Debate’ [2012] 2 European Journal 

of Risk Regulation 177
Bachmann G, ‘Privatrecht als Organisationsrecht – Grundlagen einer Theorie privater Rechtssetzung’ [2002] 

Jahrbuch junger Zivilrechtswissenschaftler 9
Bachman G, Private Ordnung (Mohr Siebeck 2006)
Bäckstrand K, ‘Democratizing Global Environmental Governance? Stakeholder Democracy after the 

World Summit on Sustainable Development’ (2006) 12(4) European Journal of International Rela-
tions 467

Bizer K, ‘Kooperative Umweltpolitik im internationalen Kontext – Global Law Making am Beispiel nach-
haltiger Forstwirtschaft’ in Bernd Hansjürgens and Wolfgang Köck and Georg Kneer (eds), Kooperative 
Umweltpolitik (Nomos 2003)

Böckenförde EW, Recht, Staat, Freiheit (Suhrkamp 1991)
Böckenförde EW, Staat, Verfassung, Demokratie (Suhrkamp 1991)
Calliess GP and Renner M, ‘Between Law and Social Norms: The Evolution of Global Governance’ (2009) 22 

Ratio Juris 260
Clapp J, ‘The Privatization of Global Environmental Governance: ISO 14000 and the Developing World’ 

(1998) 4 Global Governance 295
Conrad C, Process and Production Methods (PPMs) in WTO Law – Interfacing Trade and Social Goods (Cam-

bridge University Press 2011), DOI: http://dx.doi.org/10.1017/CBO9780511807398
Crouch C, Post-Democracy (Polity Press 2004)
Crouch C, The strange Non-Death of Neoliberalism (Polity Press 2011)
Dahm G and Delbrück J and Wolfrum R, Völkerrecht (vol I/2, 2nd edn, De Gruyter 2002)
Denninger E,  Verfassungsrechtliche Anforderungen an die Normsetzung im Umwelt- und Technikrecht (Nomos 

1990)
Delbrück J, ‘Prospects for a “World (internal) Law”? Legal Developments in a Changing International System’ 

(2002) 9 Indiana Journal of Global Legal Studies 401
Delbrück J, ‘Exercising Public Authority beyond the State: Transnational Democracy and/or Alternative 

Legitimation Strategies?’ (2003) 10 Indiana Journal of Global Legal Studies 29
Derani C and Fontoura Costa JA, ‘State and Private Sector in a Cooperative Regulation: The Forest Steward-

ship Council and other Product Labels in Brazil’ in Olaf Dilling and Martin 
Dilling O and Herberg M and Winter G (eds), Responsible Business: Self-Governance and the Law in Transna-

tional Economic Transactions (Hart Publishing 2007)
Eckert D, ‘Die neue Welthandelsordnung und ihre Bedeutung für den internationalen Verkehr mit Lebens-

mitteln’ (1995) 22(4) Zeitschrift für das gesamte Lebensmittelrecht 363
Falke J, Rechtliche Aspekte der Normung in den EG-Mitgliedstaaten und der EFTA, vol 3: Deutschland (Euro-

pean Commission 2000)
Falke J and Schepel H, Legal Aspects of Standardisation in the Member States of the EC and EFTA, vol 1: Com-

parative Report (European Commission 2000)
Falke J, Internationale Normen zum Abbau von Handelshemmnissen (KAN 2002)
Fisahn A, Demokratie und Öffentlichkeitsbeteiligung (Mohr Siebeck 2002)
Glinski C and Rott P, ‘Umweltfreundliches und ethisches Konsumverhalten im harmonisierten Kaufrecht’ 

[2003] Europäische Zeitschrift für Wirtschaftsrecht 649
Glinski C, ‘Produktionsaussagen und Vertrauensschutz im Kauf- und Werberecht’ in Gerd Winter (ed), Die 

Umweltverantwortung multinationaler Unternehmen (Nomos 2005)
Glinski C, Die rechtliche Bedeutung der privaten Regulierung globaler Produktionsstandards (Nomos 2010), 

DOI:http://dx.doi.org/10.5771/9783845227634
Glinski C, ‘Recht und globale Risikosteuerung – ein Drei-Stufen-Modell’ in Jörg Scharrer and others (eds), 

Risiko im Recht – Recht im Risiko (Nomos 2010)
Glinski C, ‘Private Norms as International Standards? – Regime Collisions in Tuna-Dolphin II’ (2012) 4 Euro-

pean Journal of Risk Regulation 545
Günther K, ‘Rechtspluralismus und universaler Code der Legalität: Globalisierung als rechtstheoretisches 

Problem’ in Lutz Wingert and Klaus Günther (eds), Die Öffentlichkeit der Vernunft und die Vernunft der 
Öffentlichkeit (Suhrkamp 2001)

http://dx.doi.org/10.1017/CBO9780511807398
http://dx.doi.org/10.5771/9783845227634


Glinski 65 

Habermas J, Faktizität und Geltung, (4th edn, Suhrkamp 1994)
Habermas J, ‘Die postnationale Konstellation und die Zukunft der Demokratie’ in Jürgen Habermas, Die 

postnationale Konstellation (Suhrkamp 1998)
Habermas J, ‘Ein Pakt für oder gegen Europa’ (2011) European Council on Foreign Relations, <http://www.

ecfr.eu/page/-/Habermas%20PDF.pdf>
Häcki R, ‘Das Volk hat immer Recht? Grundrechtsverletzende Volksinitiativen als Herausforderung für eine 

auf Ausgleich bedachte Demokratie’ in Kollektivität – Öffentliches Recht zwischen Gruppeninteressen und 
Gemeinwohl (Nomos 2012)

Hart D, ‘Ärztliche Leitlinien - Definitionen, Funktionen, rechtliche Bewertung’ (1998) 16(1) Medizinrecht 8
Haufler V, ‘New Forms of Governance: Certification Regimes as Social Regulations of the Global Market’ in 

Errol Meidinger and Chris Elliot and Gerhard Oesten, (eds), Social and Political Dimensions of Forest Cer-
tification (Kessel 2003)

Herberg M, Globalisierung und private Selbstregulierung (Campus Verlag 2007)
Herberg M and Winter G (eds) Responsible Business: Self-Governance and the Law in Transnational Economic 

Transactions (Hart Publishing 2007)
Hilf M and Oeter S, WTO-Recht (2nd edn, Nomors 2010)
Hillemanns CF, Transnationale Unternehmen und Menschenrechte (Universität Zürich 2004)
Hoffmann-Riem W, ‘Öffentliches Recht und Privatrecht als wechselseitige Auffangordnungen – Systema-

tisierung und Entwicklungsperspektiven’ in Wolfgang Hoffmann-Riem and Eberhard Schmidt-Aßmann 
(eds), Öffentliches Recht und Privatrecht als wechselseitige Auffangordnungen (Nomos 1996)

Howells G, ‘Codes of conduct’ in Geraint Howells, Hans Micklitz and Thomas Wilhelmsson, European Fair 
Trading Law (Ashgate 2006)

Howse R, ‘Amicus Curiae Submission on “United States – Measures Concerning the Imoprtation, Marketing 
and Sale of Tuna and Tuna Products”’ (2012) <http://www.worldtradelaw.net/amicus/howsetunaami-
cus.pdf>

Joerges C, ‘Freier Handel mit riskanten Produkten? Die Erosion nationalstaatlichen und die Emergenz Trans-
nationalen Regierens’ in Stephan Leibfried and Michael Zürn (eds), Transformationen des Staates? (Cam-
pus 2006)

Joerges C, ‘Perspektiven einer kollisionsrechtlichen Verfassung transnationaler Märkte’ (2011) TranState 
Working Papers No 146

Joshi M, ‘Are Eco-Labels consistent with World Trade Organisation Agreements’ (2004) 38(1) Journal of 
World Trade 69

Kingsbury B and Krisch N and Stewart R, ‘The Emergence of Global Administrative Law’ (2004) International 
Law and Justice Working Paper 2004/1

Koch HJ, Das Subsidiaritätsprinzip im Europäischen Umweltrecht (Boorberg 2005)
Krajewski M, Verfassungsperspektiven und Legitimation des Rechts der Welthandelsorganisation (Duncker & 

Humblot 2001)
Krajewski M, ‘Legitimizing global economic governance through transnational parliamentarization: The par-

liamentary dimensions of the WTO and the World Bank’ (2010) TranState Working Papers No 136
Krut R and Gleckmann H, ISO 14001 – A Missed Opportunity for Sustainable Global Industrial Development 

(Earthscan 1998)
Kumm M, ‘The Cosmopolitan Turn in Constitutionalism: On the Relationship between Constitutionalism 

in and beyond the State’ in Petra Dobner and Martin Loughlin (eds), The Twilight of Constitutionalism 
(Oxford University Press 2010)

Lübbe-Wolff G, ‘Europäisches und nationales Verfassungsrecht’ (2001) 60 Veröffentlichungen der Vereini-
gung der Deutschen Staatsrechtslehrer 246

Marburger P, Die Regeln der Technik im Recht (Heymann 1979)
Marburger P, ‘Die haftungs- und versicherungsrechtliche Bedeutung technischer Regeln’ (1983) 34 Versi-

cherungsrecht 597
Masson-Matthee M, The Codex Alimentarius Commission and Its Standards (Asser 2007)
Meidinger E, ‘Forest Certification as Environmental Law Making by Global Civil Society’ in Errol Meidinger and 

Chris Elliott and Gerhard Oesten (eds), Social and Political Dimensions of Forest Certification (Kessel 2003)
Meidinger E, ‘Multi-Interest Self-Governance through Global Product Certification Programmes’ in Olaf 

Dilling and Martin Herber and Gerd Winter (eds) Responsible Business: Self-Governance and the Law in 
Transnational Economic Transactions (Hart Publishing 2007)

Möllers C, Gewaltengliederung (Mohr Siebeck 2005)

http://www.ecfr.eu/page/-/Habermas
http://www.ecfr.eu/page/-/Habermas
20PDF.pdf
http://www.worldtradelaw.net/amicus/howsetunaamicus.pdf
http://www.worldtradelaw.net/amicus/howsetunaamicus.pdf


Competing Transnational Regimes under WTO Law66

Möllers C, ‘Transnationale Behördenkooperation’ (2005) 65 Zeitschrift für ausländisches öffentliches Recht 
und Völkerrecht 351

Pauwelyn J, ‘Recent Books on Trade and Environment: GATT Phantoms Still Haunt the WTO’ (2004) 15(3) 
European Journal of International Law 575

Pauwelyn J, ‘Non-Traditional Patterns of Global Regulation: Is the WTO “Missing the Boat”?’ in Christian 
Joerges and Ernst-Ulrich Petersmann (eds), Constitutionalism, Multilevel Trade Governance and Interna-
tional Economic Law (Hart Publishing 2011)

Pauwelyn J, ‘Tuna: The End of the PPM distinction? The Rise of International Standards?’ (2012) International 
Economic Law and Policy Blog, <http://worldtradelaw.typepad.com/ielpblog>

Pauwelyn J and Wessel RA and Wouters J, ‘Informal International Lawmaking: An Assessment and Template 
to keep it both Effective and Accountable’ in Joost Pauwelyn and Ramses Wessel and Jan Wouters (eds), 
Informal International Lawmaking (Oxford University Press 2012)

Peters A, Elemente einer Theorie der Verfassung Europas (Duncker & Humblot 2001)
Puth S, WTO und Umwelt - Die Produkt-Prozess-Doktrin (Duncker & Humblot 2003)
Rittich K, ‘Global Labour Policy as Social Policy’ (2008) 14 Canadian Labour and Employment Law Journal 227
Schmalz-Bruns R, ‘Deliberativer Supranationalismus’ (1999) 6(2) Zeitschrift für internationale Beziehungen 

185
Schepel H, The Constitution of Private Governance: Product Standards in the Regulation of Integrated Markets 

(Hart Publishing 2005)
Schepel H, ‘The Empire’s Drains: Sources of Legal Recognition of Private Standardisation under the TBT 

Agreement’ in Christian Joerges and Erst-Ulrich Petersmann (eds), Constitutionalism, Multilevel Trade 
Governance and International Economic Law (Hart Publishing 2011)

Schmidt-Preuß M, ‘Normierung und Selbstnormierung aus der Sicht des öffentlichen Rechts’ (1997) 24 
Zeitschrift für das gesamte Lebensmittelrecht 249

Scott J, ‘International Trade and Environmental Governance: relating Rules (and Standards) in the EU and the 
WTO’ (2004) 15 European Journal of International Law 307

Sobczak C, Normung und Umweltschutz im Europäischen Gemeinschaftsrecht (E Schmidt 2002)
Spindler G, Unternehmensorganisationspflichten (Heymann 2001)
Steffek J, ‘Legitimacy and Activities of Civil Society Organizations’ (2011) TranState Working Paper No 156
Teubner G, ‘“Global Bukowina”: Legal Pluralism in the World Society’ in Gunther Teubner (ed), Global Law 

without a State (Ashgate 1997)
Teubner G, ‘Globale Zivilverfassungen: Alternativen zur staatszentrierten Verfassungstheorie’ (2003) 63 

Zeitschrift für auslädisches öffentliches Recht und Völkerrecht 1
Teubner G, ‘Societal Constitutionalism: Alternatives to State-Centred Constitutional Theory?’ in Christian 

Joerges and Inger-Johanne Sand and Gunther Teubner (eds), Transnational Governance and Constitution-
alism (Hart Publishing 2004)

Teubner G, Verfassungsfragmente: Gesellschaftlicher Konstitutionalismus in der Globalisierung (Suhrkamp 
2012)

Tietje C, ‘Voluntary Eco-Labelling Programmes and Questions of State Responsibility in the WTO/GATT Legal 
System’ (1995) 29(5) Journal of World Trade 123

Tietje C, ‘Die Staatslehre und die Veränderung ihres Gegenstandes: Konsequenzen von Europäisierung und 
Internationalisierung’ (2003) 118 Deutsches Verwaltungsblatt 1081

Trüeb HR, Umweltrecht in der WTO (Schulthess 2001)
Umbricht GC, ‘An “Amicus Curiae Brief” on Amicus Curiae Briefs at the WTO’ (2001) 4(4) Journal of Interna-

tional Economic Law 773
Vogel D, Trading Up: Consumer and Environmental Regulation in a Global Economy (Harvard University Press 

1997)
Von Bogdandy A, ‘Law and Politics in the WTO – Strategies to Cope with a Deficient Relationship’ [2001] Max 

Planck Yearbook of United Nations Law 609
Vranes E, Trade and the Environment, Fundamental Issues in International Law, WTO Law and Legal Theory 

(Oxford University Press 2009)
Vranes E, ‘Climate Labelling and the WTO’ (2011) 2 European Yearbook of International Economic Law 205
Wallach LM, ‘Accountable Governance in the Era of Globalization: The WTO, NAFTA, and International Har-

monization of Standards’ (2002) 50 University of Kansas Law Review 823
Winter G, ‘Subsidiarität und Legitimation in der europäischen Mehrebenenverwaltung’ (2004) TranState 

Working Paper No 6

http://worldtradelaw.typepad.com/ielpblog


Glinski 67 

How to cite this article: Carola Glinski, ‘Competing Transnational Regimes under WTO Law’ (2014) 30(78) Utrecht 
Journal of International and European Law 44, DOI: http://dx.doi.org/10.5334/ujiel.cc

Published: 28 February 2014

Copyright: © 2014 The Author(s). This is an open-access article distributed under the terms of the Creative 
Commons Attribution 3.0 Unported License (CC-BY 3.0), which permits unrestricted use, distribution, and 
reproduction in any medium, provided the original author and source are credited. See http://creativecommons.org/
licenses/by/3.0/.
 

                  	      OPEN ACCESS Utrecht Journal of International and European Law is a peer-reviewed open access 
journal published by Ubiquity Press.

http://dx.doi.org/10.5334/ujiel.cc

http://creativecommons.org/licenses/by
http://creativecommons.org/licenses/by

