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ABSTRACT
Most of International Investment Agreements (IIAs) contains a cooling-off period 
provision requiring both parties to an investment dispute to make an attempt to settle 
their differences amicably within a clear time frame, before initiating arbitration. The 
cooling-off period is triggered by the notice of dispute sent by the investor to the host-
State and can range from several months up to one year. At times arbitral tribunals 
have considered this provision as an optional procedural requirement, others, as a 
condition precedent for tribunals’ jurisdiction. In either case, tribunals have exclusively 
focused on the consequences for the investor, whenever the investor had not complied 
with this waiting period by filing the arbitration prior to its elapse. However, can the 
cooling-off provision be construed as a procedural standard of investment protection 
whenever the Respondent-State does not comply with this provision by refusing to 
engage in consultations with the investor? This article argues so by examining the 
function, character and content of this provision and by shifting the focal point of 
arbitral precedents. Indeed, from the investor’s perspective, this provision may well be 
a treaty-based procedural standard of investment protection to find a cost-effective 
and prompt solution to a dispute whose breach may call for redress.
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I. INTRODUCTION

This article theorizes the cooling-off provision as a 
hidden, or at least overlooked, procedural standard of 
investment protection. It draws attention to the potential 
consequences of a host State that does not comply with 
the obligations stemming from the cooling-off period prior 
to an investment arbitration. Investment arbitrations are 
treaty-based proceedings in which a foreign investor can 
bring an international complaint against the host-State. 
Specifically, such arbitrations are based on bilateral or 
multilateral investment treaties whose main purpose is 
twofold: to attract foreign direct investments, while at 
the same time protecting nationals’ investments abroad 
against political risks. In this article, Bilateral Investment 
Treaties (BIT) and Multilateral Investment Treaties (MIT) 
will be collectively referred to as International Investment 
Agreements (IIAs).

90% of IIAs contain a cooling-off period provision1 
requiring both parties to an investment dispute an attempt 
to settle their differences amicably within a clear time 
frame, before initiating arbitration (or conciliation). This 
interval of time – during which disputing parties’ efforts 
should aim at an amicable settlement – ranges from two 
(2) to twelve (12) months, depending on the applicable 
IIA. Arbitral tribunals have diverged on the interpretation 
of this provision. At times, it has been considered as an 
optional procedural requirement,2 others, as a condition 
precedent for tribunals’ jurisdiction.3 Much of the debate 
has focused on the consequences for the moving party 
in filing an investment arbitration, i.e. the investor, 
whenever it had not complied with this waiting period. 
Existing literature has addressed the question of an 
investors non-compliance with the cooling-off provision 
and has settled the debate by treating this provision as 
a procedural requirement affecting the admissibility of 
claims, rather than constituting a bar to arbitral tribunals’ 
jurisdiction.4 But what if the Respondent State does not 
fully comply with this provision?

This article may spark a new debate by treating 
the cooling-off provision as a procedural standard of 
investment protection, rather than as a mere procedural 
requirement. As such, the article argues that this provision 
may provide for an additional cause of action for an 
investor in the event of a host-State who is unwilling to 
engage in pre-arbitration consultations. This way the 
article addresses the common and recurrent problem 
of host-States declining to hold consultations with 
foreign investors in order to find an amicable settlement 
to a dispute and thus avoid the need to resort to the 
arbitration. In many of these instances, foreign investors 
are indeed tempted to skip the cooling-off period and go 
straight to arbitration only to see their claims contested 
by the host-State at a later stage in front of the arbitral 
tribunal for not having complied with the cooling-
off provision, the very same provision the host-State 

unfulfilled in the first place by refusing to entertain any 
negotiations prior to the arbitration.

This work is divided in three main Sections. The first 
Section delves into the function, character and content 
of a cooling-off provision. In this Section the author 
establishes the efficiency-oriented purpose of this 
provision, its compulsory nature, and its clear content 
by interlinking each sub-section with the following 
one in a cause-effect relationship. The Second Section 
pulls all these cause-and-effects relations together to 
apply them to the relevant case-law by mirroring the 
investor’s position with the stand of the host-State. As 
a result of this mental exercise, a hidden treaty-based 
procedural standard seems to emerge and whose 
breach may well be contended. Consequently, the third 
Section addresses how such breach may and should be 
grappled by arbitral tribunals, according to their powers 
as defined by the applicable procedural rules, coupled 
with dispute prevention policies and case management 
considerations.

The methodology adopted in this article concentrates 
on treaty interpretation – according to the 1969 Vienna 
Convention on the Laws of Treaties (VCLT) – for the 
first Section, case-law analysis for the second Section, 
application of relevant procedural frameworks for the 
third Section, and writings of highly qualified publicists 
throughout the article.

II. FUNCTION, CHARACTER AND 
CONTENT OF THE COOLING-OFF 
PROVISION: A HIDDEN PROCEDURAL 
STANDARD

The cooling-off period is triggered by the notice of 
dispute sent by the disgruntled foreign investors to the 
host State. The notice opens up a predetermined window 
of time during which both parties will have to settle 
amicably their investment dispute.

1) AN EFFICIENCY-DRIVEN FUNCTION
The rationale behind a cooling-off period is self-evidently 
efficiency-driven, as such period allows the disputing 
parties to avoid altogether expensive and extensive 
arbitral proceedings through informal negotiations. 
Accordingly, this provision translates into a right to find a 
cost-effective and prompt solution to an ongoing dispute. 
French novelist and playwright Honoré de Balzac said 
it best: ‘un mauvais arrangement vaut mieux qu’un bon 
procès’5 (a bad agreement is better than a good trial). 
Indeed, although constantly praised for their efficiency, 
not even investment arbitrations – just as any legal 
proceedings – are immune from long delays, excessive 
costs and ineffective solutions.6

It is difficult to discern how many investment claims 
are settled as a result of the cooling-off provision, due 

https://doi.org/10.5334/ujiel.523


3Di Bella Utrecht Journal of International and European Law DOI: 10.5334/ujiel.523

to the confidentiality that permeates such settlements.7 
Nevertheless, there exists statistics available on 
investment arbitrations that have been settled once 
the proceedings had already begun. According to the 
UNCTAD, by the end of 2018, almost a quarter out of 
the 602 known concluded cases were settled.8 Whereas 
according to ICSID statistics, 35 per cent of its concluded 
cases as of 2019 were settled (or otherwise discontinued).9 
This goes to show that it is fairly likely that an investment 
arbitration is resolved through negotiations.10 Needless 
to say, had these negotiations taken place fruitfully prior 
to the institution of such proceedings during the cooling-
off period, both parties would have probably saved 
themselves time and financial resources. Yet, such high 
rate of successful negotiations may be indicative that 
a few settlements must have occurred also during the 
cooling-off period, before such arbitrations could have 
even been registered and, thus, become public record.

In less optimistic scenarios where no overall settlement 
can be struck, a cooling-off provision may anyway 
contribute to reducing the scope of the contentious issue 
– since parties may find a partial agreement on some of 
the disputed questions – and, accordingly, reducing the 
total costs and time of the ensuing arbitration. Arguably, 
a dispute whose scope its smaller will consume less time 
and resources to be solved by a tribunal.

Consequently, either the disputing parties reached 
a comprehensive agreement or a partial settlement, 
the cooling-off period represents a valuable opportunity 
each party should not be deprived of because of the 
other party’s fault, be it the investor or the Respondent 
State. The Tribunal in Burlington Resources v Ecuador 
put it down very clearly: ‘[t]he purpose of this right is 
to grant the host State an opportunity to redress the 
problem before the investor submits the dispute to 
arbitration.’11 It is possible to agree upon this view to 
a great extent. However, to consider that the cooling-
off provision is a right granted exclusively to the host 
State would be a stance inconsistent with the way this 
provision is commonly phrased, as it is usually addressed 
to all parties concerned by an investment dispute (not 
just to the Respondent State).12 Hence, to put it more 
accurately, it is a right granted to both the investor and 
the host State on the basis of which each party should 
not deprive the other of the opportunity to reach a pre-
arbitration settlement. To each right, there is a correlative 
obligation to which it corresponds.

2) A MANDATORY CHARACTER
Much like a State may not revoke unilaterally its consent 
to arbitration (see e.g. Article 25(1) ICSID Convention),13 a 
State should not unilaterally refuse to hold consultations 
with the investor. After all, both arbitration and pre-
arbitration negotiations are alternative dispute resolution 
(ADR) tools aimed at resolving Investor-State disputes 
and both tools are granted to a foreign investor by virtue 

of the very same International Investment Agreement 
(IIA). Just as an investor would not have access to a direct 
international arbitration with the host State, if it wasn’t for 
that IIA, nor would it have access to direct negotiations 
with the government of the host State. The access 
to a direct arbitration with the host State should not 
overshadow the access to direct negotiations with the host 
State’s government. The latter holds as much importance 
and uniqueness as the former. This is very much so that 
pre-arbitration negotiations and arbitration are always 
inevitably found in the exact same dispute resolution 
provision of every IIA. Therefore, it would be nonsensical 
to hold a part of the same provision compulsory (the one 
on arbitration), while ignoring the other part (the one on 
pre-arbitration negotiations). This entails that in principle 
both parties will have to engage actively in good faith 
consultations before resorting to arbitration.

This view is buttressed by State opinio juris as reflected 
by State-to-State dispute resolution provisions in 
international agreements (including those in IIAs), as well 
as by State practice adhering to this type of provisions. 
Indeed, the duty to engage in good faith consultations prior 
to arbitration to reach a friendly settlement of disputes 
arising under international agreements is commonly 
laid out in State-to-State dispute resolution provisions. 
These provisions make arbitration available subject to a 
mandatory attempt of a friendly settlement by diplomatic 
consultations. State-to-State dispute resolution provisions 
are almost identical to the Investor-State multi-tiered 
dispute resolution clauses. In both clauses, be it diplomatic 
consultations (in the case of State-to-State disputes) 
or regular consultations (in the case of Investor-State 
disputes), negotiations will take place before arbitration. 
Hence, the unquestioned mandatory character of pre-
arbitration consultations in State-to-State disputes should 
also apply by analogy to Investor-State disputes.

As to the State practice, customary international 
law since the end of the 18th century shows clearly 
that States usually attempt a friendly settlement of 
the dispute through negotiations, before initiating any 
international arbitration against another State.14

Of course, every treaty has to be interpreted 
independently and much will depend on how a cooling-
off provision is drafted. In conformity with Article 31(1) 
of the VCLT, “A treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its 
object and purpose.” Formulas such as “for the purpose of 
solving disputes…consultations will take place between 
the parties concerned”15 or  “the  parties  concerned  shall  
endeavour  to  settle  their  disputes  amicably through 
negotiations”16 denote the mandatory character of such 
provision (as opposed to the use of verbs such “may” or 
“should”).17 As a result of the terms used, an obligation 
upon both parties to try to negotiate a friendly settlement 
of the dispute may clearly derive from a cooling-off 
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provision. Accordingly, although largely overlooked, such 
provision may actually be construed as a procedural 
standard of investment protection for all intents and 
purposes from the investor’s perspective.

3) A WELL-DEFINED CONTENT
This procedural standard of investment protection has a 
well-defined content that can be effectively fulfilled by 
1) holding fruitful consultation meetings between the 
disputing parties, and 2) exchanging meaningful written 
communications.

The United States vs France Air Services Agreement case18 
well exemplifies the content of such obligation concerning 
pre-arbitration negotiations. In that case, the USA explained 
the duty under international law to engage in good faith 
pre-arbitration consultations with a view towards resolving 
differences that arise under an international agreement 
and acknowledged that in that case such duty was met 
by consultations held in Paris and Washington on April 24, 
1978, June 1–2 and 28–29, and July 10–11, as well as by 
the written communications which had been exchanged 
from March 22 on between the disputing parties.19

The United States vs France Air Services Agreement case 
exemplifies how to comply with a cooling-off provision 
and, by extension, its content. This case helps indeed 
to pinpoint the twofold material component of pre-
arbitration negotiations: 1) holding fruitful consultation 
meetings between the disputing parties; 2) exchanging 
meaningful written communications. Both elements 
are fundamental for the discharge of this obligation in 
good faith. By way of illustration, an outright refusal to 
hold a consultation meeting or written communication 
constantly postponing or eluding a meeting and delaying 
the proceedings would not properly comply with this 
obligation in accordance with good faith.

If consultations are mandatory, by all means each 
party has the obligation to try to enter into negotiations 
effectively with the opposing party. Therefore, either 
party’s failure to meet this obligation cannot be without 
consequence.

Needless to say, as far as the establishment of an 
international tribunal’s competence is concerned, 
estoppel considerations would prevent a State from 
relying on its own failure to enter into negotiations with 
the investor in order to allege that the tribunal lacks 
jurisdiction because State’s consent was conditional on 
those very negations that never took place.

As it will be discussed further below the failure to 
honour the cooling-off provision may and should have a 
direct bearing on the costs of the arbitral proceedings.

III. CHANGING ANGLES

Case-law is abundant of precedents where tribunals 
reprimand investors for not complying with the obligation 

stemming from the cooling-off provision. The same 
reprimands may be equally directed at any Respondent 
State for failing to engage in fruitful negotiations with the 
investor during the cooling-off period (of course, provided 
that the investor has invited the State to hold such 
consultations). By mirroring the same line of reasoning 
adopted by many tribunals, a State that does not make 
a genuine effort to engage in good faith consultations 
during the stipulated cooling-off period would not be 
less reprehensible than an investor filing its request for 
arbitration before the end of that same period.

For example, by applying to a State – that ignored 
or refused the offer to enter into negotiations by an 
investor during the cooling-off period – the reasoning 
of the ICSID tribunal in Murphy vs Ecuador20 (where the 
investor failed to make a genuine effort in negotiating 
with the host State on the assumption that it would 
have been futile), a tribunal may get to a three-fold 
conclusion. Firstly, in order to know that the negotiations 
would have been futile, the State should have at least 
first tried once.21 The content of the obligation to try to 
negotiate is an obligation of means, not of result, but 
in order to determine whether negotiations would have 
succeeded or not, the parties had to initiate them first. 
Secondly, ‘[t]he obligation to consult and negotiate falls 
on both parties,’ hence including the Respondent State.22 
Thirdly, the State’s unilateral decision to completely 
obviate the possibility of an amicable settlement prior to 
the arbitration would constitute a grave non-compliance 
with the relevant International Investment Agreement.23

Likewise, by applying the reasoning in Kiliç vs 
Turkmenistan24 to a State not willing to enter into 
negotiations with the investor based on their futility, a 
tribunal may find that a State cannot alter the terms of 
the consent given.25 In such a hypothesis, a State should 
show that it made efforts towards complying with the 
obligation to negotiate and it should bear the burden of 
demonstrating the probable failure of the negotiations, 
had they been initiated.

If these precedents are tied in with the decision in 
Ethyl Corp vs Canada26 (where the tribunal assumed 
jurisdiction, but awarded partial costs against the 
investor for not complying with the cooling-off period),27 
then it is possible to get to the conclusion that the State 
failing to hold consultation meetings should bear the 
costs of the entire arbitration. Rightly so, in Ethyl Corp vs 
Canada the Tribunal deemed appropriate that the party 
who gave origin to the jurisdictional proceedings should 
be responsible for the costs of those proceedings, which 
could have been obviated, had consultations taken place 
in observance of the cooling-off provision.28 By the same 
token, the State who gave origin to the arbitral proceeding 
should be responsible for the costs of that proceeding, 
which could have been obviated, had consultations 
taken place during the cooling-off period. This is the 
natural conclusion that simply flows from borrowing the 
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tribunal’s reasoning in case of a non-compliant investor 
towards the cooling-off provision to have that same 
maxim applied to a Respondent State defaulting on its 
obligations set by the very same provision.

In author’s experience (both with European and Asian 
countries) as well as in the experience of many fellow 
practitioners, the host-State often does not comply with 
the cooling-off provision in that it ignores the notice of 
dispute triggering the cooling-off period and the inherent 
obligation to engage in pre-arbitration consultations 
aimed at finding a mutually agreeable solution to 
an ongoing investment dispute. At times, the host-
State even refuses expressly to participate in such pre-
arbitration consultations. Arguably, many arbitrations 
could have been averted, but for the Respondent State’s 
lack of a genuine effort to engage in negotiations with 
the investor, who is often left with no other option than 
to file the arbitration in order to present its case. Thus, a 
State’s failure to abide by the cooling-off provision may 
effectively make unavoidable the commencement of an 
otherwise unnecessary arbitration. The abovementioned 
statistics shows that between one-quarter and one-third 
of investment arbitrations are settled, indicating that if 
both parties truly commit to reach a settlement, most 
likely, they will (making those arbitrations “unnecessary”).

Alternatively, another more lenient approach may 
consider appropriate that a Respondent State failing 
to comply with pre-arbitration consultations may have 
to bear, if not the entire cost of an arbitration, a more 
substantial part thereof. On the other hand, making the 
Respondent State bear the entire costs of an arbitration 
that could have been averted, but for the State’s 
grave non-compliance with the cooling-off provision – 
although it is a stricter approach – it would be more in 
line with Article 31 of the Articles on the Responsibility of 
States for Internationally Wrongful Acts.29 In enshrining 
the full reparation principle, the application of this article 
commonly requires a ‘but-for analysis’30 which would lean 
towards the stricter approach. Hence, the full reparation 
should remove the unlawful act by putting the investor 
in a scenario in which the host State did engage in good 
faith consultations.

IV. BREACH OF THE COOLING-OFF 
PROVISION AND ITS ADEQUATE 
COMPENSATION: THE IMPACT ON 
COSTS

1) POWERS OF ARBITRAL TRIBUNAL
Arbitrators’ power to allocate the costs of the proceedings 
– commonly found in most institutional and ad hoc rules 
– may award costs against a non-compliant Respondent 
State with the cooling-off obligation. For example, Rule 28 
of the ICSID Arbitration Rules31 as well as Article 42 of the 
PCA or UNCITRAL Arbitration Rules32 recognise the power 

of tribunals to weight carefully this kind of circumstances 
when apportioning the costs of the arbitration.

Normally, if a party to the proceedings fails to 
cooperate in an arbitration by failing to enter an 
appearance or by not producing requested documents, 
a tribunal may draw adverse inferences and award cost 
against that party. Likewise, a tribunal may equally 
draw adverse inferences or make an adverse cost award 
in case a State fails to cooperate in the pre-arbitration 
consultations during the cooling-off period.

Tribunals have the power to take into account such 
circumstance when allocating the costs of the arbitration, 
either at the end of the arbitration in the final award 
or – pending the arbitration – by ordering a provisional 
measure to the effect that the Respondent State shall 
bear entirely any advance payments.

In UNCITRAL arbitrations33 the latter option may 
become available pursuant to Article 26(1) of the 
UNCITRAL Arbitration Rules.34 This option is also available 
in ICSID arbitrations pursuant to Article 47 of the ICSID 
Convention35 and Rule 39(1) of the ICSID Arbitration 
Rule.36 Arguably, this remedy would be more adequate, 
as opposed to allocating the costs at the end of the 
proceedings, since it would preserve the right of a 
claimant to present its case, whereas an adverse cost 
award against the respondent may arrive just too late. Of 
course, a party seeking such provisional measure has to 
specify the right to be preserved and the circumstances 
that warrant such measures.

In a circumstance where the Respondent State did 
not comply with its international obligations stemming 
from the cooling-off provision – consisting in holding 
consultation meetings and exchanging constructive 
communications with the view of solving a dispute – the 
investor may have plausibly been severely impaired in its 
right to be heard and its right to find a cost-effective and 
prompt solution during the cooling-off period because of 
the uncooperative State. If these rights are not properly 
preserved in the course of the arbitration, the claimant 
may suffer an irreparable harm, if it had to withdraw from 
the proceeding for not being able to meet the advance 
payments for the tribunal and the arbitral institution. 
Probably, only a provisional measure requesting the 
Respondent State to cover all advance payments – or at 
least, to bear a greater share – may preserve the right 
to be heard and the right to find a cost-effective and 
prompt solution to the dispute.

Furthermore, given its intrinsic features, the breach 
of the cooling-off provision can be easily spotted and 
assessed early on in any arbitral proceeding. Accordingly, 
it is reasonable that the tribunal tackles such breach in 
the form of a procedural order issuing the corresponding 
interim relief at the very beginning of the proceeding, 
or – even better – in the form of an interim award as 
envisaged by Article 26(2) UNICTRAL Arbitration Rules.37 
The advantage with this interim award finally asserting 
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the breach of the cooling-off provision by the host 
State is that this award could be enforced pending the 
arbitration (in case the State refuses to comply with it). 
Thus, even if the Respondent State refused to bear all, 
or most of, the advance payments, the investor would 
still have the means to proceed with the arbitration by 
enforcing the interim award so as to cover the advance 
payments. In case of a Respondent State not complying 
with a procedural order requesting it to advance the 
arbitration costs, instead, the investor and the tribunal 
would be stuck with no executable instrument. So, the 
proceeding may be doomed to be discontinued.

As an alternative to provisional measures on advance 
payments issued in a procedural order or an interim 
award, a tribunal may suspend the proceeding and order 
the Respondent State to hold a series of consultation 
meetings with the claimant, thus reinstating the investor 
in its original right to negotiate a settlement with the 
Respondent State. For example, in Western NIS Enterprise 
Fund vs. Ukraine, the tribunal suspended the proceeding 
so that the investor – who did not give proper notice 
of the dispute to the host State – could adhere to the 
appropriate procedure by giving proper advance notice 
to the State and a six-month period to find a settlement 
to the dispute.38 This measure may be appropriate 
where the investor did not comply with the cooling-off 
period. In case, instead, the investor did comply with the 
cooling-off period, such measure may further impair the 
investor who had unsuccessfully invited the host State to 
negotiate a settlement based on the premise of a prompt 
and cost-effective solution. Additionally, such measure 
would benefit the non-compliant Respondent State by 
stretching and delaying further the proceeding. Thus, 
it would unfairly reward the party who did not comply 
with the cooling-off provision in the first place, while 
damaging further the party who suffered the breach 
thereof. So, it is preferable a provisional measure ordering 
the defaulting Respondent State to bear the advance 
payments to cover the tribunal costs of both disputing 
parties. Importantly, such a measure would not prejudge 
the merits of a dispute, as at the end of the proceeding 
the tribunal may award damages and apportion costs 
differently according to its final findings (for example, if 
the conduct of the claimant during the arbitration has 
been in turn improper).

This is not to say that the damages resulting from the 
breach of the cooling-off provision should be dependent 
on the outcome of the arbitration. Obviously, the analysis 
on the damages ensuing from the breach of the cooling-
off provision is run independently of the analysis for the 
reparation due for the breach of any other standard 
of investment protection which can be claimed by an 
investor. In other words, the breach of each standard 
and its consequences should be assessed independently.

For example, if an investor claims the violation of three 
different treaty-based standard of investment protection 

– the fair and equitable standard (FET standard), the 
unlawful expropriation “standard”, and the “cooling-
off standard” – and the tribunal finds the Respondent 
State in breach only of two standards (the FET and the 
cooling-off standards), then the compensation due 
should be commensurate to the damages suffered as a 
consequence of the breach of these two standards. In 
case where a tribunal has issued a procedural measure 
to make the Respondent State bear all the advance 
payments in light of the State’s breach of the cooling-
off provision, then the investor would have been already 
compensated. So, the final award should only account 
for the damages originating from the FET breach.

Furthermore, the analysis on the damages resulting 
from the breach of the cooling-off provision is not 
dependent of the chances of getting to a settlement in 
the consultations period. As for the violation of the denial 
of justice (another procedural standard of investment 
protection), the breach consists in depriving the investor 
of its right to be heard, regardless of the investor’s actual 
position, substantive grounds for its action, and chances 
of having its claims upheld.39

As to the allocation of costs in the final award, the 
prevailing approach in investment arbitration – contrary 
to commercial arbitration – is to follow the rule ‘each 
party bears its costs.’40 However, this approach is adjusted 
whenever it is needed to respond to bad faith conducts. 
Arguably, a Respondent State who has ignored its obligation 
to carry out pre-arbitration consultations with the investor 
cannot be regarded as an example of good faith.41

Similarly to cases concerning the breach of other 
procedural standards of investment protection – such as 
the denial of due process, failure to provide the investor 
with effective means of asserting claims and enforcing 
contractual rights, denial of justice or judicial expropriation,42 
where essentially the investor is deprived of the right to 
be heard either at the hand of the administration or the 
judiciary of the host-State – the remedy for the breach of 
the cooling-off procedural standard is to put the wronged 
party in the position it would have been in had the wrongful 
conduct not occurred, in line with the Chorzów Factory 
principle. Thus, the remedy has to wipe out the effects of 
the procedural breach.

In cases where the impugned act is an action (either 
an administrative decision or a judicial ruling), this is 
achieved by declaring that act a nullity for the purpose 
of international law and by repairing the prejudice it 
has caused with an adequate compensation to keep 
the investor unharmed.43 In cases where the impugned 
act is an omission that has deprived the investor of its 
treaty-based right to assert its claims in order to obtain 
a cost-effective solution, full reparation may be achieved 
by allowing the investor to present its case in a cost-
effective manner – if not during the pre-arbitration 
consultations – at least during the arbitration. Hence, 
the remedy for the violation of the cooling-off procedural 
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standard has a direct link with the intrinsic costs of an 
investment arbitration.

Although costs orders and damages are two separate 
concepts, where the damages suffered derived from the 
procedurally obstructing or uncooperative conduct of the 
counterparty resulting into the denial of the right to be 
heard and to find a cost-effective and prompt solution 
during the cooling-off period, the distinction between the 
two concepts may blur into tribunals’ power to sanction 
improper conduct or procedural inefficiencies in interim 
or final awards.44

Hence, the consequence of breaching the cooling-off 
procedural standard – which aims at protecting parties’ right 
to a cost-effective solution obtainable in the consultations 
period – is having to pay the costs of the arbitration 
(preferably in the form of advance payments). Effectively 
and logically, the appropriate reparation due for deprivation 
of a cost-effective solution prior to the arbitration 
corresponds to the costs incurred in the arbitration itself. 
Consequently, the best evaluation of the compensation 
due for the violation of the cooling-off procedural standard 
corresponds to the costs of the arbitral proceeding.

2) DISPUTE PREVENTION POLICIES 
AND EFFICIENT CASE MANAGEMENT 
CONSIDERATIONS
Unfortunately, States often disregard altogether their 
pre-arbitration procedural obligations, thus missing out 
on the opportunity to prevent disputes from escalating 
into international legal proceedings. Erroneously, also 
investors sometimes underestimate the advantages 
provided by the cooling-off provision. A more effective 
conduct of the amicable settlement phase may avert 
the need to resort to an investment arbitration in the 
first place. During the cooling-off period, the disputing 
parties retain control over the outcome of the dispute. On 
the other hand, once an arbitration begins, the parties’ 
control over the dispute is limited by the tribunal’s 
powers. Hence, both parties may risk being subjected 
to unpredictable rulings. On several occasions, indeed, 
inconsistent decisions by arbitral tribunals have taken 
parties by surprise and fed uncertainty among the 
international investment law community.

Moreover, a pro-active management of the amicable 
settlement period may have the advantage of turning a 
legal dispute into a renewed mutual relationship between 
the foreign investor and the host-State involved.45 By 
contrast, an arbitration will most likely prompt the foreign 
investor to divest from the host-State, and accordingly, 
will defeat the purpose of investment promotion and 
attraction. In several circumstances, an ensuing award 
will not only negatively affect the relationship between 
the foreign investor and the host State, but it will have 
a negative impact on the investment climate and 
the general perception of the host State as a reliable 
investment destination. That’s why the prevention and 

management of investor-State disputes may contribute 
to improving the investment climate and fall within 
investment promotion policies.46 An increasing number of 
countries have indeed implemented dispute prevention 
policies to adequately address investment disputes as a 
means to promote foreign investments.

In this respect, Peru is regarded as an example of 
best practice by the UNCTAD, having set up a Special 
Commission (SICRECI)47 tasked, inter alia, with opening a 
dialogue with the foreign investor during the cooling-off 
period in search of a feasible settlement.48 Such proactive 
and farsighted involvement of the host-State in the early 
stages of an investment dispute may help avoiding many 
investment arbitrations.

To promote this best practice, tribunals may allocate 
the costs against the host-State that disregarded the 
cooling-off provision. Thus, in the long run States will be 
incentivized to actually engage in fruitful negotiations 
before an investment arbitration. This way, indirectly, 
tribunals will also value the efforts of States who do 
commit resources to implement dispute prevention 
policies, conducive to a friendly-investment climate.

Instruments such the IBA Rules for Investor-State 
Mediation and the recent Singapore Convention on 
Mediation may revamp the interest for faster, more 
flexible, and less costly alternatives to arbitration aimed 
at finding an amicable ground for settlement between 
investors and States, permitting the parties to continue a 
working relationship.49

While touching upon efficient case management, 
one final remark on the impact of improved 
telecommunications tools on pre-arbitration negotiations 
might be due as well. Modern communication 
technologies – that have been put to a test during the 
COVID-19 pandemic – have shown how easy is to hold 
remote hearings in international arbitrations in order 
to overcome travel restrictions and social distancing 
measures.50 If a hearing can be held remotely without 
violating or curbing the right to be heard, a fortiori, also 
pre-arbitration consultation meetings could be cost-
effectively arranged remotely.51 Any excuse of having to 
mobilize substantial resources to carry out consultation 
meetings could not be raised anymore, when the 
meeting with the other party is just a click away. 
Consequently, these costs and time saving technologies 
could and should be deployed more frequently also in 
pre-arbitration consultation meetings during the cooling-
off period to give full effect to a too-often over-looked 
procedural standard. As is often the case, in the rare 
instances in which a host-State replies to a notice of 
dispute (instead of ignoring the notice altogether), the 
host-State frequently decides to avoid any consultation 
meetings on the false premise that arranging these 
simple meetings would require a lot of resources. The 
inexpensiveness of modern remote communication 
technologies dispels such ungrounded excuses.

https://doi.org/10.5334/ujiel.523
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V. CONCLUSION

The cooling-off period is more than just a waiting room. 
It is an opportunity for both parties to hold good faith 
consultations in order to avert the need to resort to 
arbitration or, at the very least, a chance to reduce the 
scope of the contentious issue, by reaching a partial 
settlement. The investor that loses altogether this 
opportunity because of the host State’s refusal to engage 
in negotiations should not be deemed to be at fault.

More correctly, it is even more than just an opportunity, 
it is a right that is granted by virtue of an International 
Investment Agreement both to the investor and the 
host-State. The correlative obligation of this right consists 
in a twofold obligation of means over a pre-stipulated 
period of time: firstly, to hold consultation meeting with 
the opposing party, secondly, to exchange constructive 
communications to try to reach an amicable settlement 
before initiating the arbitration. Hence, the investor who 
has suffered a breach of such obligation because of the 
host-State’s refusal to engage in negotiations should be 
able to claim a proper redress.

Borrowing the same arguments used to reprehend an 
investor for not complying with the cooling-off provision, 
a State refusing to hold any negotiations with the investor 
may have to bear the entire costs of an arbitration, that 
could have been averted, but for the State’s grave non-
compliance with the cooling-off provision. Tribunals have 
the power to take into account such circumstance when 
allocating the costs, preferably, during the arbitration 
itself by issuing a procedural order to the effect that the 
defaulting Respondent State should bear all, or most of, 
the advance payments for the tribunal and the arbitral 
institution. Hence, it is possible to effectively construe the 
cooling-off provision as an additional procedural standard of 
investment protection. It is foreseeable that commendable 
dispute prevention policies and efficient case management 
will likely increase States’ compliance with this standard.
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