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ABSTRACT

The purpose of this article is to assess whether the withdrawal of the United Kingdom
(UK) from the European Union (EU) may entail the revival of the early bilateral
agreements between the UK and EU member states. The main claim is that the earlier
bilateral agreements may be reinstated pursuant to international law, but the revival is
substantially narrowed due to the limitations arising from EU law and the new EU - UK
legal framework. This is based on the argument that the earlier bilateral agreements
were not terminated or suspended in operation, and remain in force with limited
application. After providing the outline of the new legal relations between the EU and
the UK, the article analyses the framework provided for subsequent agreements in the
Vienna Convention on the Law of Treaties and the case-law of international tribunals.
The current analysis draws implications for a revival from EU Treaties and the case-law
of the Court of Justice of the EU. Finally, general considerations are provided as applied
to agreements in the two specific fields reviewed, namely aviation and coordination
of social security.

UTRECHT JOURNAL OF
INTERNATIONAL AND EUROPEAN LAW

RESEARCH ARTICLE

]u[ubiquity press

CORRESPONDING AUTHOR:
Tomas Buchta

Permanent Representation of
Slovakia to the EU in Brussels, BE

The views expressed in the
Article are only those of the
author and do not represent
the official position of any
institution.

buchtatomas@gmail.com

KEYWORDS:

Brexit; The EU-UK Trade and
Cooperation Agreement; EU
Treaties; Vienna Convention
on the Law of Treaties;
Termination; suspension;
parallel application and revival
of international agreements;
aviation; coordination of social
security

TO CITE THIS ARTICLE:
Tomds Buchta, ‘Revival or
Eternal Death? The Impact
of Brexit on Early Bilateral
Agreements in the Area of
Aviation and Social Security
Between the UK and EU
Member States’ (2022)
37(1) Utrecht Journal of
International and European
Law pp. 41-58. DOI: https://
doi.org/10.5334/ujiel.567


mailto:buchtatomas@gmail.com
https://doi.org/10.5334/ujiel.567
https://doi.org/10.5334/ujiel.567
https://orcid.org/0000-0003-2018-5308

Buchta Utrecht Journal of International and European Law DOI: 10.5334/ujiel.567 42

1 INTRODUCTION

Commonly described as Brexit, the United Kingdom’s
(UK) decision to leave the European Union (EU) led to
the governance of their mutual relations by international
law since the entry into force on 1 February, 2020 of the
UK Withdrawal Agreement.! The Withdrawal Agreement
enabled an orderly withdrawal of this former member
state from the EU. Its main purpose was to ensure legal
certainty for EU and UK citizens residing in the UK and the
EU, respectively, as well as businesses operating across
the Channel.” The agreement introduced a transition
period during which the EU and the UK were provided a
timeframe for the conclusion of agreements governing
future relations.

The orderly withdrawal also meant postponement of
the so-called cliff-edge scenario from 1 February, 2020
to 1 January, 2021 with possibly grave consequences
for sectors such as aviation or coordination of social
security. However, this was prevented by the provisional
application of three new EU - UK agreements as of
1 January, 2021, namely the Nuclear Cooperation
Agreement, the Agreement on Security Procedures for
Exchanging and Protecting Classified Information, and
the Trade and Cooperation Agreement. The conclusion
of these documents represents the beginning of a new
phase in EU - UK relations following the UK withdrawal
from the system.?

The avoidance of a legal vacuum presents,
undoubtedly, satisfactory results of the intense
negotiations which prevented the fall-back into the World
Trade Organization rules as to reciprocal trade relations.
On the other hand, the question arises whether the
EU and the UK have transitioned in all areas governed
previously by EU law. If this is not the case, the lack of a
legal framework for certain sectors may entail the need
for citizens and economic operators to look for alternative
legal sources. One of them may be a bilateral agreement
between an EU member state on one side and the UK
on the other, concluded prior to the EU membership of
one or both of them. Whether these can be revived post-
Brexit is the principal question analysed in this article.

The topic of validity and applicability of bilateral
agreements between EU member states has been a
subject of judicial and academic debates for years.”
The process of Brexit added another layer of complexity
related to previous bilateral agreements of EU member
states with the UK. The post-Brexit situation raises the
question of whether the provision of such agreements,
which were not applied during the UK membership time
period could potentially be revived due to their withdrawal
in areas not covered by the new EU-UK agreements.

From an international law perspective, the possibility
of revival depends on the reasons for which these
agreements ceased to be applied when the UK became

a EU member (or rather the European Communities, as it
was the case in 1973). In this respect, the first argument
of this analysis is that if the provision of an earlier
agreement was not applied because of termination based
on Article 59 paragraph 1 of the Vienna Convention on the
Law of Treaties® (Vienna Convention), then reinstating is
not possible. On the other hand, if this was not the case,
because of a suspension in operation based on Article
59 paragraph 2 or because of incompatibility based on
Article 30 paragraph 3 of the Vienna Convention, then
revival is possible.

This assumption is based on the logic of elimination
of the obstacle preventing the application of earlier
agreements. However, the second argument holds that
even when the revival is possible from the perspective of
international law, it is impeded by constraints stemming
from the new EU-UK legal framework, and in the case of
EU member states, also from EU law. The obstacles for a
reinstatement are not of such a nature that they make
the revival legally impossible, but they substantially
narrow its potential scope.

These arguments will be applied in the context of
two specific sectors: aviation -with a focus on the UK
bilateral agreements with Germany and the former
Czechoslovakia- and coordination of social security -
with a focus on UK bilateral agreements with Italy and
Germany-. These two sectors were selected because of
their crucial importance for citizens and businesses on
both sides of the Channel. Both travel and work represent
everyday activities of citizens impacted profoundly by
the legal framework. Moreover, although fields such as
judicial cooperation in criminal matters or investment
protection® are important, but do not affect citizens’ lives
on an everyday basis.

The analysis of the British parliament demonstrates
that the UK reflected on the idea of reviving the bilateral
pre-accession agreements with EU member states.” The
revival is advocated also by some scholars in areas like
aviation, coordination of social security, or investment
protection.'® Whilst the member states adhered during
the negotiations on withdrawal and the new legal
framework to the joint EU position -and preferred
collective rather than individual solutions-,"" in case of
the legal vacuum in EU-UK agreements, there may be
initiatives to revive said early bilateral agreements.

The present article will not consider the bilateral
agreements concluded between an EU member state
and the UK during the EU membership of both of
them.*? Although discrepancies are not to be completely
excluded, the assumption is that the member states
entered into mutual obligations, which are in line with
EU law, and hence have been unaffected by the UK’s
withdrawal. On the contrary, agreements concluded
between the UK and a member state prior to the EU
membership of one of them could not have always
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anticipated the future accession of either of the two
states to the EU. Therefore, possible overlaps and even
conflict with EU law which would prevent application of
parts of agreements during UK’s membership will not be
excluded from the current analysis.

The article uses a traditional legal-doctrinal
methodology, focusing on the analysis of official
documents and case-law. The academic literature
is used as a supplementary source of information
supporting the author’s approach. However, due to the
fact that the new EU-UK legal framework and the idea
of reviving bilateral agreement are quite new concepts,
the academic literature on this subject-matter is not
abundant.

2 THE NEW LEGAL FRAMEWORK FOR
EU - UK RELATIONS - TRADE AND
COOPERATION AGREEMENT

The focus of part II of this article is to provide a short
outline of the new EU-UK legal framework."” It will
introduce how the new legal regime creates a downgrade
from full EU membership and, consequently, the potential
for a legal vacuum in the areas of aviation and social
security. The new legal framework agreed to by the UK at
the end of 2020 consists of three agreements -the Trade
and Cooperation Agreement, the Nuclear Cooperation
Agreement and the Agreement on Security Procedures
for Exchanging and Protecting Classified Information-.!
This article will focus only on the first one, given its major
importance, comprehensive nature, and relevance for
the areas covered in this article.

The Trade and Cooperation Agreement s
unprecedented in its scope, encompassing areas such
as trade, energy, climate, security, transportation, and
fisheries. Its provisions, going beyond the scope of a
classical Free Trade Agreement reflect the unique nature
of the EU-UK relationship and the status of the UK as
a former member state.”” These are reasons why the
Trade and Cooperation Agreement is so ambitious in its
content.’® On the other hand, even the most ambitious
Free Trade Agreement cannot replicate the benefits
arising from the membership in the EU internal market
and the customs union. This is further aggravated by
the lack of direct effect of the Trade and Cooperation
Agreement.”” In some areas like fisheries, regulatory
cooperation and data protection envisage continuing
negotiations or transitional regimes.** In other words, the
new legal framework represents a downgrade from the
status of EU membership,'” thus creating potential for a
legal vacuum in relations between the EU and the UK.
Aviation and social security are two prominent examples
which directly affect the lives of the citizens of the UK
and the EU and will be analysed further in more detail.

2.1 AVIATION

In the field of aviation, the Trade and Cooperation
Agreement provides to the EU and the UK the right to
grant airlines of the other contracting party the possibility
to operate the routes between points in their territory,
intermediate points and points beyond. The key provision
of this part is Article 419 which addresses the issue of
traffic rights. This provision guarantees to air carriers of
both contracting parties the first four air freedoms out
of the existing nine.”” In addition, paragraph 4 of this
Article grants EU member states the right to negotiate
bilateral agreements with the UK beyond the Trade and
Cooperation Agreement, which would include the fifth
freedom rights.”* Whilst Article 419 paragraph 4 grants
the UK and EU member states the right to negotiate
bilateral agreements regarding the fifth freedom, this
right may be operationalized by reviving the existing
bilateral agreement on this subject-matter. The Trade
and Cooperation Agreement does not cover the sixth to
the ninth freedoms, which were previously applied to the
UK due to its EU membership.

The conditions and the procedure for the negotiation
and conclusion of the bilateral aviation agreements
between the UK and EU member states are governed
by Articles 6 and 8 of the decision on signature and
provisional application of the Trade and Cooperation
Agreement.”” Whilst the principal aim of these provisions
is to govern the conclusion of new agreements, they do
not exclude the revival of the earlier ones. However, they
explicitly exclude in Article 6 paragraph 3 letter a) of the
decision any other issues from the scope of the new EU -
UK bilateral agreements. In practice, this means that the
member states are precluded from covering the sixth to
ninth freedom bilaterally with the UK on the basis of the
Trade and Cooperation Agreement.

2.2 COORDINATION OF SOCIAL SECURITY

The provisions of the Trade and Cooperation Agreement
on the coordination of social security cover only legal
residents of EU member states and in the UK, and strictly
in situations between one or more member states and
the UK. Given the end of free movement with respect to
the UK, this means that personal scope of social security
provisions of the Trade and Cooperation Agreement is
much narrower than the previous EU legal framework.
The details of social security coordination are enshrined
in the Protocol on Social Security Coordination, which
stipulates the material and personal scope of social
benefits, basic principles such as non-discrimination
between the EU Member States, equal treatment
of benefit recipients with nationals, aggregation of
insurance periods in different countries, among others.
The Protocol has pursuant to its Article SSC.67 a special
status, as natural and legal persons are entitled to invoke
its provisions, either directly or through national law.
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However, the protocol creates a downgrade for EU-UK
relations compared to the previous legal regime. In its
Article SSC.3 paragraph 4 the protocol explicitly excludes
some benefits from its scope. This is the case e. g. for
the family benefits, covered during the UK membership
in the EU by Article 3 of Regulation 883/2004.”

Another specific feature of the Protocol is its limited
application for a period of fifteen years after its entry into
force, with any party having the right not later than twelve
months before its expiry to initiate its renegotiation.
This provision represents a sunset clause and creates
a sectoral cliff-edge for the field of the coordination of
social security. Both the limited material scope of the
Protocol -when compared to the EU law- and the sunset
clause create a space for reflections on the reviving of
pre-accession bilateral agreements on the coordination
of social security (i.e. UK agreements with Germany and
Italy, analysed in more detail in part 5.4 of this article).
In other words, the question arises as to whether these
bilateral agreements covering participation of nationals
of the other contracting party in the social security
schemes may materially supplement, or in case of
unsuccessful renegotiation after fifteen years even
replace, the Protocol.

Similarly, as in the case of aviation, the Council
decision on signature and provisional application of
the Trade and Cooperation Agreement in its Article
7 provides the member states with the possibility to
negotiate bilateral agreements with the UK on issues
of social security. This is subject to several conditions,
in particular the compatibility with the Trade and
Cooperation Agreement, EU law, and the principle of
non-discrimination. Whilst aiming primarily at the
conclusion of new bilateral agreements, these provisions
may further cover the reinstating of the old ones. The
international commitment has the same legal force no
matter whether it is newly negotiated or revived. The
status of earlier agreements will be examined further in
Part 3 from the perspective of international law.

3 THE VIENNA CONVENTION ON

THE LAW OF TREATIES AND ITS
APPLICATION TO THE BILATERAL
AGREEMENTS BETWEEN THE MEMBER
STATES

The purpose of part I1I is to outline the legal framework
provided by the Vienna Convention for termination,
suspension in operation, and parallel application of
subsequent agreements. This part will further provide the
views of international tribunals on how these concepts
are applied in practise. Finally, the general concept of
earlier bilateral agreements between member states

is framed into the concrete provisions of the Vienna
Convention.

3.1 TERMINATION, SUSPENSION IN
OPERATION AND PARALLEL APPLICATION OF
BILATERAL AGREEMENTS PURSUANT TO THE
VIENNA CONVENTION

Article 30 paragraph 3 of the Vienna Convention enables
the application of an earlier agreement to the extent
that it is compatible with the provisions of a subsequent
agreement. Article 59 provides for termination or
suspension in operation of an earlier treaty by virtue of
conclusion of a later treaty when several conditions are
fulfilled. The first three cumulative conditions of Article
59 for the termination are: (1) conclusion of a new treaty,
(2) identity of the contracting parties, and (3) the same
subject-matter. The fourth cumulative condition is that
there is either an established intention of the parties to
govern the matter by a new treaty, or incompatibility of
the provisions of the new treaty with those of the earlier
one to the extent that the two treaties are not capable
of being applied at the same time. For the suspension
of the earlier treaty Article 59 paragraph 2 prescribes an
established intention of the parties to this effect, whilst
implicitly maintaining the first three conditions.

Article 30 paragraph 3 and Article 59 are closely
related provisions, but at the same time, there is an
important distinction between them, as specified in the
commentary of the International Law Commission.”
Whilst Article 30 paragraph 3 is intended for the parallel
application of provisions of two subsequent treaties in
force, Article 59 is tailored to situations where it has been
established that the parties intended to fully terminate
or suspend the earlier treaty.”” In other words, Article
30 paragraph 3 and Article 59 of the Vienna Convention
cannot apply to the same provisions of a treaty at the
same time and Article 30 can only enter into play if
Article 59 does not apply.

The Vienna Convention further prescribes procedural
conditions for invalidity or a suspension of operation of
an agreement. According to its Article 65, the contracting
party invoking a ground for termination or a suspension
in operation must notify the other party of this claim.
Said notification triggers a period of three months, during
which the other party may raise an objection, in case of
which a solution should be explored in line with Article 33
of the Charter of the United Nations.

In assessing the revival for the provisions of the pre-
accession agreements with the UK it is necessary to
frame them either into the Article 30 paragraph 3 or the
Article 59 scenario, and also to distinguish within Article
59 between both paragraphs providing for termination
and suspension in operation. In this respect, the
commentary of the International Law Commission refers
to the separate opinion of Judge Anzilotti in the Electricity
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Company of Sofia and Bulgaria case,’® which served as an
inspiration for the codification in Article 59.”” The opinion
established that the parties do not have to terminate the
earlier agreement explicitly, but that said termination
may be also an implicit consequence of incompatibility
of the anterior agreement with the new one.

However, the notion of implicit termination does not
mean an automatic termination resulting in invalidity.*
This is to prevent a situation when the contracting parties
have diverging views on whether the agreement has been
terminated or not.” For this reason, the contracting party
invoking ground for invalidity must initiate the procedure
enshrined in Article 65 of the Vienna Convention and
provide the other party with the possibility to raise
objections.

3.2 ARTICLE 30 PARAGRAPH 3 OF THE VIENNA
CONVENTION

As aforementioned, Article 30 paragraph 3 applies only
when both the prior and subsequent agreement are valid
and in operation. The earlier agreement is then applied
only to the extent that its provisions are in accordance
with the later one.”” The validity of the earlier agreement
remains unaffected by the subsequent agreement. What
may be affected is the application of some parts of the
earlier agreement.

Consequently, in the context of Brexititis not necessary
to contemplate the revival of the earlier agreement.
Article 30 paragraph 3 enabled the application of earlier
agreement already before the UK’s withdrawal to the
extent compatible with EU law, as will be demonstrated
with reference to the case Ronfeldt’ case (in part 4.2
below). In other words, there are cases of non-application
that are not due to termination or suspension in operation
by subsequent agreement as provided by Article 59, but
due to the incompatibility between the earlier treaty as
set out by Article 30 paragraph 3. For these cases, the
crucial question is whether the end of application of EU
law to the UK brings the revival of earlier agreements.

From the perspective of the Vienna Convention, the
end of application of EU law to the UK means an end of
the obstacle of a subsequent agreement preventing the
application of earlier one within the meaning of Article 30
paragraph 3. In practice, the termination of EU Treaties in
the relations between the UK and the remaining member
states means that the superseding agreement ceases to
be in force. Thereby, the revival of the earlier agreement,
not applied because of the conflicting provisions with EU
law, becomes possible -unless its application is prevented
by the Trade and Cooperation Agreement-.

On the other hand, the revival based on Article 30
paragraph 3 is not possible when the bilateral agreement
is terminated or suspended in operation in accordance
with Article 59 of the Vienna Convention. These situations
result in a complete legal vacuum, in which both earlier
bilateral agreement and EU law are not in force anymore

in the relations between the UK and member states
in areas not covered by the Trade and Cooperation
Agreement. As will be demonstrated in part V for the
aviation and social security sectors, Article 30 paragraph
3 will play crucial role for the potential revival of earlier
agreements in these fields.

3.3 THE VIEW OF INTERNATIONAL TRIBUNALS
From the point of view of various international tribunals,
the EU Treaties are perceived as ordinary international
agreements in the sense of the Vienna Convention.
These tribunals are reticent to accept any primacy of
EU law, which should terminate, suspend in operation,
or disapply the earlier agreements between member
states. Contrarily, they rigorously scrutinize the conditions
related to invalidity. This may be evidenced by various
rulings of international tribunals, such as investor-state
dispute settlement panels, International Tribunal for
the Law of the Seaq, or the tribunal instituted within the
Permanent Court of Arbitration.

One of the most important decisions related to
subsequent agreements was the award of the arbitration
tribunal established under the Netherlands-Slovakia BIT
on jurisdiction and merits in the Achmea case.*” Slovakia
-as one of the parties in the dispute- raised the intra-EU
objection claiming the termination and inapplicability of
the bilateral agreement between former Czechoslovakia
andthe Netherlands because of the subsequent accession
of the country to the EU. The tribunal considered the
relevant provisions of the Vienna Convention and came to
the conclusion that the Dutch-Czechoslovak Agreement
was still valid and applicable. It relied on the lack of a
notification to this effect, as required by Article 65 of the
Vienna Convention and the lack of incompatibility with
the EU law because of a different subject-matter.*

A similar conclusion has been reached in the Marfin
Investment Group v. Greece dispute by an investment
tribunal established under the Greek-Cypriot investment
agreement of 30 March 1992.°* According to the tribunal,
the subject-matter of the agreement is different from
the one of the EU Treaties, hence neither Article 30
paragraph 3 nor Article 59 was applicable to that case.*”
The position of international tribunals vis-a-vis the EU
law can be illustrated by the following statement in
Rockhopper proceedings:

EU law is a system of obligations entered into

as between EU Member States to regulate the
manner (in many, but not all respects) by which
they each govern their respective jurisdictions. In
that sense, EU law is indeed public international
law to that particular extent. However, EU law
does not go further than that and constitutes,

in the Tribunal’s view, international law as a lex
specialis, the application of which is restricted to
those cases which fall into its particular scope.*
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It follows from this statement, that international
tribunals perceive EU law as a lex specialis being part of
international law. From an international law perspective,
EU law is not hierarchically superior to other treaty
systems and does not automatically entail termination,
suspension in operation, or non-application of bilateral
agreements of EU member states just because of its
specific features, including its primacy over conflicting
international obligations.”” Whilst this is usually the
approach of the Court of Justice of the EU -which insists
on the creation of special constitutional orders between
member states-,’® international tribunals base their
conclusions on international law and the case law of the
Court of Justice of the EU is not binding upon them.

EU law is treated, from their point of view, as a
part of international law, and from the perspective
of the International Tribunal for the Law of the Sea
as international treaties with separate rights and
obligations.*” In case of a conflict of norms and resulting
termination, suspension in operation, or non-application
they, therefore, primarily rely on the Vienna Convention
and not EU law. In the case of Rhine Chlorides® the
tribunal did not even refer to EU law, despite dealing with
issues covered by EU Treaties such as economic aspects
of environmental protection, or the management of
international rivers.” On the other hand, EU member
states are not able to disapply EU law, as they would
otherwise have to face infringement proceedings under
Article 258 of the Treaty of the Functioning of the
European Union (TFEU).

3.4 FRAMING THE EARLIER BILATERAL
AGREEMENTS UNDER THE CONDITIONS OF
ARTICLE 59 OF THE VIENNA CONVENTION
Article 59 lays down the conditions for termination
(paragraph 1) or suspension of operation (paragraph
2) of an earlier treaty by the conclusion of later treaty.
The first condition for termination is the conclusion of a
later treaty. This condition focuses on the existence of a
treaty as such and its temporal element of posteriority.
When applying this provision to EU Treaties, these are, at
the same time, integral parts of the EU legal order and
international agreements within the Vienna Convention.**
The same is true for EU secondary law, which, as Klabbers
rightly points out, is an emanation from multiple EU
Treaties and, without such basis, would be devoid of legal
effect.”” Primary and secondary EU law, thus, fall within
the concept of later treaty.

As for the second condition of termination set out
by Article 59 of the Vienna Convention (identity of the
contracting parties), the UK and all other member states
were contracting parties to EU Treaties and protocols. The
UK was a contracting party even to the protocols related
to the British opt-outs, which prevented application of
certain parts of EU law (in particular the Schengen acquis,

the common currency, and the area of freedom, security
and justice) in its territory.** Consequently, the condition
of identity of the contracting parties with respect to EU
primary law is complied with.

On the other hand, this condition does not always
hold with respect to all acts of the secondary law exactly
due to the special treatment provided to the UK by
various protocols attached to EU Treaties. The reason for
this is that these protocols granted the UK the option of
not participating in certain acts of secondary law on a
case-by-case basis.”” Consequently, whilst in most cases
the condition of identity of contracting parties is fulfilled,
for some acts of secondary law -particularly in the field
of freedom, security and justice- this condition does not
hold.

The third condition for termination, namely the same
subject-matter, needs to be examined on a case-by-case
basis.*® As outlined in the previous paragraph, due to the
special treatment provided to the UK by certain protocols
related to opt-outs, specific acts of EU secondary law
were not binding for the UK. In these cases, the condition
of the same subject-matter did not hold. However, most
of EU acquis was binding upon the UK, thus, creating
prerequisites for overlaps with the subject-matter of
earlier bilateral agreements. By way of example, the
rights and obligations of airlines covered by Regulation
1008/2008 were previously to a large extent covered by
bilateral agreements of the member states with the UK.*’
Another important example is the coordination of social
security, currently governed by Regulation 883/2004, but
previously by social security agreements involving the
UK.*® The specific pre-accession bilateral social security
agreements concluded by the UK with Germany and Italy
are analysed in part 5.4 of this article. To sum up, the
identity of the subject-matter of bilateral agreements
and EU law must be identified individually, but there
are some areas, in particular aviation or social security,
where this condition is fulfilled.

The most difficult condition of Article 59 first
paragraph of the Vienna Convention in terms of
requiring the most in-depth examination and exposed to
subjective assessment is the last condition -namely the
intention of the parties to replace the old treaty with the
new one or a substantive incompatibility-. EU Treaties
do not contain any explicit provision terminating earlier
bilateral agreements between the member states.”” It
is also difficult to identify an implicit intention of the EU
member states to terminate earlier bilateral agreements.
Indeed, as De Witte points out, the founding EU treaties
have not terminated any bilateral agreements between
member states.”® EU secondary law contains some
provisions referring to the supersession or replacement
of earlier bilateral agreements in the area of aviation
and social security.”* But these provisions do not state
that the superseded or replaced bilateral agreements
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are terminated. The fact that the earlier bilateral
agreements are not terminated is evidenced by the
fact that the superseding EU law provisions either
refer only to restrictions arising from aviation bilateral
agreements,”” or even explicitly allow under specific
circumstances the application of earlier social security
bilateral agreements.”® Similarly, the UK accession
treaty from 1972 lists the provisions of social security
agreements remaining applicable without terminating
any agreement in this field.”* Consequently, the EU
primary or secondary law does not contain explicit or
implicit intent for termination of an earlier bilateral
agreement.

The alternative condition set outin Article 59 paragraph
1 of the Vienna Convention the intention of both parties
to replace the earlier treaty with the new one is an
incompatibility of the provisions to such an extent that
both treaties (the old and the new one) are not capable
of being applied at the same time. The risk of overlap of
earlier agreements with EU law is likely, because prior to
acceding to the European Economic Community (EEC)/
EU European states aimed at regulating mutual relations
by bilateral treaties in areas where EU law applies today,
e.g., in order to support mutual commerce, facilitate
travelling of their citizens and harmonize technical norms.
Usually, the purpose of the earlier agreements was to
grant some benefits to citizens and economic operators
of the other contracting party.” After the accession to
the EU, provisions granting these benefits may have
infringed EU rules encompassing all EU citizens and EU
economic operators, in particular the non-discrimination
principle. This will be demonstrated with reference to the
judgment of the Court of Justice of the EU in Matteucci
in Part 4.2 below.”® However the incompatibility must
be assessed individually for each case, hence, it is not
possible to conclude that all earlier bilateral agreements
are incompatible with EU law.

Furthermore, the above analysis is relevant for Article
59 paragraph 2 of the Vienna Convention. It has been
demonstrated that the intention of the contracting
parties of the earlier bilateral agreement to terminate
them by EU law has not been established. The sameis true
for suspension in operation, which cannot be explicitly or
implicitly identified in the respective provisions of EU law.

On one hand, some of the substantive criteria for
termination or suspension in operation -such as existence
of subsequent agreement and identity of contracting
partiesof earlierbilateralagreementbetweenthe member
states- are fulfilled. On the other hand, it is not possible
to identify the intention of member states to terminate
or to suspend in operation the earlier agreements. The
incompatibilities between earlier agreements and EU
law exist, but the extent of the incompatibility (using the
language of Article 59 paragraph 1 letter b) of the Vienna
Convention “so far incompatible”) does not result in their

termination. Indeed, as explained above and further
analysed in part 4.2, in some cases the provisions of EU
law explicitly allow for application of earlier agreements
under certain circumstances.”” What is even more
important, the contracting party invoking termination
or suspension in operation must follow the procedure
laid down in Article 65 of the Vienna Convention. To
the authors’ knowledge, with the exception of intra-EU
bilateral investment agreements,”® member states have
not proceeded with the notifications pursuant to Article
65 with respect to other earlier bilateral agreements,
in particular not in the areas of aviation and social
security which are under examination in this article. This
confirms the conclusion that earlier bilateral agreements
between the member states are valid and have not been
terminated or suspended in operation by the accession
to the EU. The withdrawal of the UK, therefore, creates a
potential for reviving them because EU law is not in force
anymore between the member states on one side and
the UK on the other.

From the perspective of citizens and economic
operators, the question arises whether the revival of earlier
international agreements is automatic or additional steps
are necessary in order to revive the agreement. Given the
continued validity of the agreements, the elimination of
the obstacle of subsequent agreement entails automatic
revival. Indeed, as Nazzini points out, a provision of
international law does not become invalid and non-
existent as a mere consequence of incompatibility with
EU law, and after removing the incompatibility this
provision can be applied again.”” This means that from
the perspective of international law, no additional steps
are needed in order to apply the agreement. However, for
the purpose of legal certainty, it is desirable to confirm
the reapplication of revived provisions, e.g. by means of
exchange of diplomatic notes.

Whilst the revival is automatic, its scope is narrowed
on both sides, with stricter limitations on the side of
the member states. Both member states and the UK
must respect restrictions stemming from the Trade and
Cooperation Agreement. In addition, member states are
impaired by the provisions of EU law which prevent them
from engaging in conflicting international obligations.
This means that they are prevented not only from
acquiring new obligations, but also from reviving the old
ones. In this respect, Article 30 paragraph 3 of the Vienna
Convention becomes the crucial provision of the Vienna
Convention, as it enables partial revival of those provisions
of earlier agreements which are compatible with the
Trade and Cooperation Agreement. The member states
must also consider their obligations stemming from EU
law in the process of potential revival. The position of EU
law and the approach of the Court of Justice of the EU
regarding international obligations that are incompatible
with EU law will be analysed in the Part 4 of this article.
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4 EU LAW AND THE APPROACH OF THE
COURT OF JUSTICE OF THE EU

The purpose of part IV is to assess the legal framework
provided by EU law for earlier bilateral agreements of the
member states. This part will outline the provisions of EU
primary law, the case law of the Court of Justice of the
EU, as well as the criterion of compatibility with EU law.

4.1 THE PROVISIONS OF EU TREATIES ON
BILATERAL AGREEMENTS OF THE MEMBER
STATES

Before Brexit, the UK did not enjoy any Treaty regime for
its international agreements with other member states,
such as the Benelux countries did.° It is, therefore,
necessary to resort to general Treaty provisions. EU
Treaties touch upon the question of bilateral agreements
in general terms. Article 351 TFEU®* covers only earlier
agreements of the member states with third countries,
leaving agreements between member states aside. The
Court of Justice of the EU clarified in case Burgoa that
Article 351 TFEU implies apart from obligations of the
member states to the third countries also duties for EU
institutions not to impede the implementation of the
member states’ obligations to the third countries.®” The
“generous” wording of this provision vis-g-vis earlier
agreements with third states suggests according to
Wouters et al and Klabbers that EU Treaties emphasize a
balance between the uniform application of EU law and
the respect for international law.®’ This balance cannot
be ignored with respect to earlier bilateral agreements
between the member states.

Another relevant provision is Article 4 paragraph 3,
second subparagraph of the Treaty on the European
Union (TEU), which obliges the member states to take any
appropriate measures in order to fulfil their obligations
arising out of the Treaties or acts of the EU institutions.
The scope of this provision is wide and may affect also
earlier bilateral agreements.®* Part of it encompasses
the ‘principle of sincere cooperation’ requiring mutual
respect between the EU and member states in pursuing
the tasks provided by the Treaties. The principle of sincere
cooperation applies both in relations between member
states and in their action vis-g-vis third countries.®
However, Article 4 paragraph 3 does not terminate or
suspend per se the operation of any bilateral agreement
between member states. Indeed, as de Witte argues,
EU Treaties respect the mutual international obligations
of member states so that automatic termination or
suspension in operation of bilateral agreements by
virtue of EU Treaties did not happen.®® According to this
interpretation -correct in the authors’ opinion-, EU law
did not terminate bilateral agreements, but member
states are under an obligation to undertake the steps
necessary for aligning their international obligations with

EU law. The case law of the Court of Justice of the EU
provides some more guidance in this respect.

4.2 CASE LAW OF THE COURT OF JUSTICE

OF THE EU ON BILATERAL AGREEMENTS

— INCOMPATIBILITY, PRECEDENCE AND
SUPERSESSION

The first important judgment having implications for
bilateral agreements between the member states was
the case 10/61 Commission v Italy.”” Italy tried to justify
the levying of customs duties for some products from
other member states based on the General Agreement
on Tariffs and Trade (GATT) agreements by referring
to Article 234 of the Treaty establishing the European
Economic Community (EEC Treaty nowadays Article 351
TFEU). The Court rejected this argument by explaining
that the purpose of Article 234 EEC Treaty was to protect
the rights of third countries and affirm the obligations of
member states.®® Moreover, the Court referred to general
principles of international law pursuant to which a state
gives up the exercise of the rights stemming from an
earlier agreement by assuming a new obligation, which
is incompatible with the former.® The Court affirmed this
interpretation and set a crucial rule by emphasizing that,
inmatters governed by it, the EEC Treaty takes precedence
over agreements concluded between member states
before its entry into force.”” This argument falls well in
the rules of general international law, which were not
yet enshrined in the Vienna Convention at the time
of the judgment, being codified only a few years later.
The EEC Treaty was a subsequent agreement, whilst
the GATT agreements were concluded earlier, so the
application of lex posterior rule was fully in accordance
with international law.

These conclusions were further corroborated in the
Matteucci ruling,”* where the Court was seized with the
question of whether the bilateral cultural agreement
between Belgium and Germany providing for a possibility
to grant scholarships for nationals of both contracting
parties was compatible with EU law. The conclusion of the
Court was unambiguous as it decided that the member
states may not preclude the application of EU law because
of a bilateral international agreement.”” The Court further
elaborated in extensive case law on the relationship
between bilateral agreements of the member states
and EU regulations in the area of coordination of the
social security systems. The judgments in Walder”” and
Rénfeldt’" confirmed the replacement of the provisions
of bilateral agreements on social security coordination by
EU secondary law. However, the Court did not go further
in elaborating whether the term replacement should be
interpreted as a termination in the meaning of Article 59
paragraph 1 of the Vienna Convention, a suspension of
operation based on Article 59 paragraph 2, or the rule
of parallel application based on Article 30 paragraph 3.
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Some authors interpret the replaced term as meaning
the abrogation of earlier bilateral agreements.”

Altogether, the judgement Rénfeldt provides arguments
in favour of the Article 30 paragraph 3 scenario. Despite
confirming the replacement of bilateral agreements by
the Regulations 1408/71° and 883/2004,”” the Court
admitted the application of bilateral agreements on
social security coordination under specific circumstances.
These were the cases, where the replacement of earlier
agreement results in a less advantageous status for the
worker, and, thereby, a loss of benefits granted by bilateral
agreements.’”® The Court apparently refused to declare
the provisions of bilateral agreements terminated or
suspended in operation not based on Vienna Convention
rules, but by looking at the goals of EEC Treaty provisions on
free movement of persons. The Court was inspired by the
aim of not depriving the workers of any social advantage
they might be entitled to based on earlier bilateral
agreements.”” In any case, as Strban correctly argues
the judgement, Rénfeldt corroborates the conclusion
that the old social security agreements may continue to
apply, since the EU regulations never annulled them, only
replaced.®”

In Bogiatzi® the Court was confronted with the
situation where a prior international agreement (The
Warsaw Convention) was partially replaced in relations
among EU member states with provisions of secondary
law. Tt held that the provisions of EU secondary law do
not preclude the application of those provisions of the
Warsaw Convention, which do not overlap with EU rules.®
In other words, the Court allowed for an application of
those elements of prior mutual agreement, which are
not governed by EU law, thereby not rendering the whole
prior agreement inapplicable or void.

The most recent landmark ruling Achmea was a follow-
up to arbitration awards analysed in Part 3.3. The Court of
Justice of the EU was confronted with the compatibility
of an investor-state dispute clause between Slovakia
and a Dutch investor, as set out in a bilateral investment
agreement (BIT) between former Czechoslovakia
and the Netherlands.” The Court concluded that the
agreement was incompatible with EU law, as it did not
ensure resolution of disputes by the courts being part of
the judicial architecture of the EU, and thereby posing
a possible risk for autonomous application of EU law.*
Nazzini perceives the Achmea judgment as preventing
the application of agreements concluded between EU
member states, hence enabling applicability of their
provisions after the end of incompatibility -in case of
Brexit, at the end of transition period-.*> Despite claiming
for a revival, the same scholar admits that arguments
sustaining the contrary may also succeed.*® The author
does not point to the specific provision of the Vienna
Convention serving as a legal basis for revival. In some
authors’ view, the only applicable provision is Article 30
paragraph 3 of the Vienna Convention.®

The examination of provisions of EU treaties and the
case law of the Court of Justice of the EU has revealed
that EU law precludes the application of some provisions
of earlier bilateral agreements. At the same time, other
authors provide that EU law does not terminate or
suspend in operation these agreements pursuant to
Article 59 of the Vienna Convention. Quite the contrary:
the judiciary endorsement of continuous application
of certain provisions of earlier provisions of bilateral
agreements should be interpreted according to Article
30 paragraph 3 of the Vienna Convention. In other
words, they have not been terminated or suspended
in operation, but continue to apply to the extent they
are compatible with EU law. The exact extent of their
application will be the focus of the Part 5 in the sectors of
aviation and coordination of social security.

5 REVIVAL OF BILATERAL
AGREEMENTS IN THE SPECIFIC
SECTORS

The examination of a general framework of international
law and EU law has revealed that earlier international
agreements between the member states and the UK
have, in principle, not been terminated or suspended
in application, in line with Article 59 of the Vienna
Convention. These may, nonetheless, be applicable to
the extent compatible with EU law and the Trade and
Cooperation Agreement pursuant to Article 30 paragraph
3.% The remaining question is the scope for their revival.

Consequently, the following analysis will elaborate
upon two specific sectors: first, aviation and secondly,
coordination of social security in order to determine
the scope for revival of specific earlier agreements. In
aviation the focus will be on aviation agreements of the
UK with Germany of 1955 and former Czechoslovakia
of 1960, which are selected in order to give examples
from both sides of the former Iron Curtain. The area of
social security will touch upon the UK social security
agreements with Italy in 1953 and Germany in 1960
because they are examples of social security agreements
limiting their personal scope to the nationals of the
contracting parties.

5.1 REVIVAL OF BILATERAL AGREEMENTS IN
THE FIELD OF AVIATION

As stated above in the part 2.1, the first four air freedoms
are covered by the Trade and Cooperation Agreement,
thereby making any reflection of the revival of old
provisions related to these air freedoms futile. However, a
possible legal vacuum for economic operators is entailed
by the lack of regulation of the fifth to the ninth freedom
directly in the Trade and Cooperation Agreement, in
Article 419 paragraph 4, which only authorizes member
states to negotiate bilateral agreements covering the
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fifth air freedom.® This is the only air freedom member
states are entitled to cover by their bilateral agreements,
as the decision on signature and provisional application
of the Trade and Cooperation agreement explicitly
excludes in its Article 6 paragraph 3 letter for other issues
from the scope of bilateral agreements.

Some EU member states concluded their bilateral
aviation agreements with the UK prior to the EU
membership of one or both of them, in particular in the
1950s and 1960s. These may be potential candidates
for a revival. As such, I will analyse two specific bilateral
agreements of EU member states with the UK. The first
one is the aviation agreement of the UK with the Federal
Republic of Germany and the second one with the former
Czechoslovakia.

5.2 UK AVIATION AGREEMENT WITH
GERMANY

The UK concluded with the Federal Republic of
Germany an aviation agreement in 1955.°° According
to the UK Treaty database this agreement entered
into force on 7 February 1957 with no termination
date indicated.” The agreement is published in the
German Bundesgesetzblatt®” and the German Ministry
of Transportation lists it among the existing aviation
agreements concluded by Germany.”” These UK and
German national sources indicate that the agreement
is still in force and has not been terminated by EU law
according to Article 59 of the Vienna Convention.

The issue of traffic rights is addressed in Article 2
of the UK-Germany agreement. According to Article
2 paragraph 1, the contracting parties grant to the
designated airlines certain traffic rights as stipulated in
a Route Schedule agreed in an exchange of diplomatic
notes. Whilst unusual under today’s terms, flight
connections had to be specified in supporting documents.
The scope of traffic rights is addressed in paragraph 2
of Article 2, which grants the airlines designated by the
contracting party the right to fly without landing across
the territory of the other Contracting Party: (1) to make
stops in the said territory for non-traffic purposes, and (2)
to make stops in the said territory at the points specified
for that route for the purpose of putting down and taking
on international traffic in passengers, mail or cargo.

The same provision explicitly excludes from the
scope of the agreement the right of airlines of one
contracting party to operate domestic routes on the
territory of the other contracting party. When applying
this provision, together with the Route Schedule to the
nine air freedoms, it is clear that it covers the first five
freedoms.” Although the last option above provides
stops for commercial purposes and may indicate the
sixth freedom, when interpreting this provision together
with the Route Schedule provided in the Annex, it is
apparent that this freedom is not covered. The schedule
stipulated for the particular airlines designated by

Germany as the departure, and by default arrival airport,
always stayed within German borders. The same is true
for the airlines designated by the UK with respect to the
UK airport.” From the schedule, it seems as if the sixth
freedom is not covered by the Agreement, because the
designated airlines always have their final departure or
arrival destination airport in their home country. The
same is true for the seventh freedom, with the eighth
and ninth being even explicitly excluded from the scope
of the agreement.

Considering the possibility provided by the Trade
and Cooperation Agreement to negotiate bilateral
agreements covering the fifth freedom, the question
arises whether the revival of the bilateral UK - German
air services agreement from 1955 to this effect is legally
possible. Whilst still in force according to the UK and
German national sources, the agreement represents
quite a challenge from the point of view of compatibility
with the EU law. As mentioned above, the right to fly
through the airspace of the other contracting party and
to make certain types of stops are reserved to the airlines
designated by each contracting parties. Article 6 of the
agreement provides for a “fair and equal opportunity
for the airlines of both Contracting Parties to operate
the agreed services on the specified routes between
their respective territories”.”® According to the same
provision, the respective airlines must take into account
the interests of the airlines of the other contracting
party in order not to unduly affect the services provided
by them.”” Article 7 establishes a mechanism for the
determination of tariffs based on cost of operation,
reasonable profit, characteristics of service and the tariffs
of other airlines.”

These provisions could not have been applied during
the UK’s membership in the EU. The EU acquis in the
aviation sector is based on liberalized rules enshrined in
regulation 1008/2008. The most prominent provision in
this respect is Article 15 of the regulation, which in its
paragraph 1 grants EU airlines the right to operate within
the EU. The same Article precludes inits second paragraph
any prior requirement by member states for operation of
EU airlines on intra-EU routes. This liberal regime would
have been violated during the UK membership, had the
UK on one side or the other EU member state on the
other side, decided to use the designation mechanism
enshrined in a bilateral agreement, and thereby excluded
some airlines from the right of flying predefined routes.
This is, in case of application of this agreement during
the UK’s membership, non-designated airlines would not
have been able to benefit from the agreement. These
kind of restrictions are incompatible with Articles 49 and
54 TFEU, which prohibit any restrictions on the freedom
of establishment for nationals and companies or firms
from EU member states.

This is corroborated by the wording of Article 15
paragraph 4 of the regulation 1008/2008, which explicitly
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declares any restrictions for operation of intra-EU
services stemming from intra-EU bilateral agreements
to be superseded. Provisions of the agreement on fair
and equitable opportunity to operate the routes and
tariff setting run beyond any doubts counter the EU
competition rules, to which the regulation abundantly
refers. Following these incompatibilities, it is clear, that
the agreement could not be applied during the UK’s
membership in the EU, despite still in force from the
point of view of international law. Because it was not
terminated or suspended in operation in some authors’
view, the only way EU law could have superseded
it is by means of Article 30 paragraph 3 of the Vienna
Convention.

However, the incompatibility of the agreement with EU
law has not been removed even after the UK’s withdrawal,
and its implementation would face incompatibilities
also when applied between a EU member state and a
third country. Notably, the designation clause enshrined
in Article 2 paragraph 4 of the Agreement enables the
contracting parties to reject the designation of airlines
or to withdraw an existing designation in cases, where
it deems, that the substantial ownership and effective
control is not vested in the contracting parties or its
nationals. For the contracting party that is an EU member
state, in this case Germany, this would exclude airlines
which are not in the substantial ownership and effective
control of Germany or its nationals. This treatment would
exclude and discriminate airlines from other EU member
states, which is a violation of Article 18 of the TFEU.
Similarly, the tariff-setting as set out in Article 7 of the
Agreement is problematic from the perspective of Article
101 TFEU and the Regulation 411/2004,” which extend
the scope of EU competition rules enshrined in the
Regulation 1/2003'™ to air traffic with the third countries.

Considering the incompatibilities mentioned above, it
is possible to suggest that the revival of the UK-German
aviation agreement would be highly problematic.
Although providing some space for the reflection
about revival with respect to the fifth freedom, the
incompatibility of the designation clause with EU primary
law prevents the revival of the complete application of
the agreement.

Onthe other hand, inline with Article 30 paragraph 3 of
the Vienna Convention, it is possible to consider a limited
revival of the provisions related to the fifth freedom
without the designation clause. This would mean that
Germany, when applying this bilateral Agreement,
would open its implementation to the airlines from the
other EU member states. However, given the limited
geographical scope of the allowed routes provided by the
Route Schedule, this application would not be suitable
to the airlines which operate today much wider range of
flights then envisaged by the UK-German agreement of
the 1950s. The negotiation of a new bilateral agreement

providing for a fifth freedom between the UK and
Germany as provided for by Article 419 of the Trade and
Cooperation Agreement is, therefore, legally the safest
way to ensure ambitious flight connections between the
two countries.

5.3 UK AVIATION AGREEMENT WITH THE
FORMER CZECHOSLOVAKIA

The second aviation agreement assessed in this article is
the Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the
Government of the Czechoslovak Republic for Air Services
between and beyond their respective Territories'®
from 1960. The Treaty database of the Foreign and
Commonwealth Office of the UK lists it among the UK
agreements concluded with former Czechoslovakia.
According to the database, both the Czech Republic
and Slovakia succeeded into the agreement as of 1
January, 1993 -the date they became sovereign states,
respectively-. The UK database notes termination of
the agreement on 20 March, 1998."* This could be
explained by entry into force of the Agreement between
the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the Czech
Republic concerning Air Services on the very same day.
On the other hand, no explicit termination of the original
Czechoslovak agreement occurred with respect to
Slovakia. Quite the opposite, the exchange of letters on
15 December, 1998 and 26 January, 1999 between the
UK and Slovakia confirm the validity of the old agreement
from 1960."

Only on 25 March, 2003, more than one year before
the Slovak accession to the EU, both states signed an
Agreement concerning Air Services.'” As the document
of the Slovak government confirms, this agreement
was meant to replace the 1960 agreement of relations
between Slovakia and the UK.'”> However, this second
agreement never entered into force due to Slovakia’s
accession to the EU. According to the analysis of the
Slovak government, the rules of a single European market
with the free provision of air services cannot be impeded
by bilateral agreements providing for a separate licencing
system, the setting price policies, or other elements
running counter the liberalized rules.*”® Non-ratification
of the agreement between Slovakia and the UK meant
that the 1960 agreement has not been terminated. This
is confirmed by the fact, that the agreement is still listed
in the Slovak Gazette called Collection of Laws under the
number 60/1960.” The UK Treaty database lists this
agreement too, with the note that it has been terminated
on 20 March, 1998.'%¢

It has been already explained above that the
termination occurred only with respect to the Czech
Republic, and both the UK and Slovakia confirmed
the validity of the 1960 agreement in exchange of
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notes dated December 1998 and January 1999. When
examining the intention of the contracting parties of the
agreement dated from 1960, the intention of the UK and
Slovakia is indicating that this agreement is still valid and
has not been terminated or suspended in pursuant to
Article 59 of the Vienna Convention although apparently
it has not been applied during the UK membership in the
EU.

The content of the UK-Czechoslovak agreement is,
to a large extent, similar to the UK- German agreement
on such issues as the traffic rights, designation of
airlines entitled to operate the routes, fair and equal
opportunities, and determination of tariffs, amongst
other topics. Traffic rights are addressed in Article 3.
This provision has similar wording as the Article 3 of the
UK-German air agreement analysed above. It grants
to UK and Czechoslovakian airlines the operation of
the first five freedoms. However, the route schedule
attached to the agreement provides only for the route
London-Prague and vice versa.'” In addition to its
lack of relevance for Slovakia in geographical terms,
this implies that the fifth freedom is (contrary to the
UK-German agreement) not covered by this text. The
first four freedoms are already covered by the EU-UK
Trade and Cooperation Agreement, so the revival of this
agreement in its 1960 wording is prevented by the new
EU-UK legal framework.

The only way to revive the earlier UK-Czechoslovak
Agreement is to amend the Route Schedule to contain
the arrival and departure points in the Slovak territory
and cover the fifth freedom also the points beyond. But
even after this amendment of the text would involve
the same EU law issues as the UK-German agreement
regarding the designation clause and the EU competition
rules. The potential for a revival of the UK-Czechoslovak
agreement is, therefore, smaller than the UK-German
agreement.

Consequently, the analysis of the two earlier
agreements between the UK and EU member states
shows that despite being formally in force and not
terminated or suspended in operation pursuant to Article
59 of the Vienna Convention, their revival would be highly
problematic. For aviation agreements covering only the
first four freedoms, the revival is prevented by the EU-UK
Trade and Cooperation Agreement. Even where the fifth
freedom forms part of the earlier bilateral agreement,
these texts represent a challenge for the compatibility of
this agreement with EU law and the room for application
of earlier bilateral aviation agreements pursuant to Article
30 paragraph 3 of the Vienna Convention is extremely
limited. Under these conditions the negotiation of a
new bilateral agreement as authorized by Article 419
paragraph 4 appears to be the legally safest way of
completing alegal vacuum entailed by the UK withdrawal
from the EU.

5.4 BILATERAL AGREEMENTS ON
COORDINATION OF SOCIAL SECURITY
As explained above, the Protocol on social security
coordination embedded in the EU-UK Trade and
Cooperation Agreement diminishes the scope of benefits
provided previously by EU law to both EU and UK citizens.
At the same time, the Protocol creates an additional cliff-
edge due to its sunset clause which limits its application
to fifteen years.'' In this respect, the question arises
whether the member states may revive their earlier
bilateral agreements with the UK with the view of
extending the material scope of the social benefits and
in order to prevent another cliff-edge after a potentially
unsuccessful renegotiation of the Protocol in fifteen years.
It has been clarified in part 4.2 above that most of the
provisions of the bilateral agreements on social security
coordination have been replaced by the Regulations
1408/71 and 883/2004. However, pursuant to Article 8
paragraph 1 of the Regulation 883/2004:

Certain provisions of social security conventions
entered into by the Member States before the date
of application of this Regulation shall continue to
apply provided that they are more favourable to the
beneficiaries or if they arise from specific historical
circumstances and their effect is limited in time.

This exceptional application reflects the case law Ronfeldt
described in part 4.2 above. These legislative provisions
and judicial endorsement of continued application clearly
show that the social security agreements have not been
terminated or suspended in operation pursuant to Article
59 of the Vienna Convention but continue to apply to
the extent compatible with EU law in line with Article
30 paragraph 3 of the Vienna Convention. Regardless of
the provisions of the Trade and Cooperation Agreement,
the scope of their application post-Brexit is restricted by
two important limitations in case of additional cliff-edge
envisaged by Article SSC.70 of the Protocol.

The first limitation preventing the application of the
bilateral social security agreements between member
states is the Withdrawal Agreement of the UK, which
continues to apply even after the end of the transition
period."** According to its Articles 30 and 31, EU citizens
and UK nationals falling within the scope of Article 30
of the agreement shall be protected by the application
of relevant EU social security legislation, including the
Regulation 883/2004.'** This protection is, however,
granted subject to specific conditions related to the
existence of acquired rights at the end of the transition
period.'"* A contrario, individuals from the EU or the UK
for whom the social relationship to the other contracting
party arises only after the end of the transition period
(e.g. EU nationals who start to work in the UK in 2021)
are not covered by the Withdrawal Agreement. For these
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individuals the revival of the bilateral social security
agreements might be relevant.

The second limitation related to the revival of the
social security agreements relates to the requirement of
respect of EU law for member states. As in the case of
aviation agreements, it is necessary to examine whether
social security agreements do not discriminate individuals
from EU member states other than the one which
concluded the agreement with the UK. As the Court of
Justice of the EU emphasized in the case Gottardo, when
applying a social security agreement with a third state,
a member state must provide to the nationals from the
other member states the same benefits as granted to
its own nationals, except where it can provide objective
justification for not doing so."** In other words, the EU
member state bound by the bilateral social security
agreement with the UK post-Brexit must include, within
entitled individuals on its side, all EU citizens who comply
with the conditions provided therein.***

These conclusions may be applied to the specific earlier
bilateral agreements, e.g. the Convention between the UK
and Ttaly on Social Insurance of 1953.""° This convention
provides in Article 14 a mechanism for claiming a pension
for British and Italian nationals, who were covered by
the social security systems of both contracting parties.
In line with the Gottardo judgment, the provision must
be interpreted as granting the right to all EU citizens to
claim a pension in case they were covered by the social
security systems of both contracting parties. Similarly,
the right to obtain a pension pursuant to Article 19 of the
Social Security Convention between the UK and Germany
of 1961'"" should be granted to any EU citizen complying
with the conditions set out in this treaty.

However, the examination of texts of these two
bilateral agreements has demonstrated that the revival
brings only limited practical application also when
applied in parallel with the Trade and Cooperation
Agreement. The main restriction consists in limited
material scope of branches of social security. The 1961
Social Security Convention between the UK and Germany
covers in relation to Germany sickness insurance,
pensions insurance for specific types of workers, accident
insurance, children’s allowances, specific family benefits
in the Saar, and old age assistance for farmers.''® This
material scope does not cover maternity and equivalent
paternity benefits, invalidity benefits, survivors’ benefits
encompassed in the scope of the Trade and Cooperation
Agreement,'*® but also special non-contributory cash
benefits, social and medical assistance, long term-care
benefits and other branches explicitly excluded from its
scope.'’’ The second type of branches of social security
excluded from the scope of the Trade and Cooperation
Agreement are not covered also by the Convention
between the UK and Italy on Social Insurance of
1953."** Moreover, as Strban points out, the bilateral
social security agreements do not take into account

the insurance period in non-contracting parties**” This
means that those individuals covered by the UK-Italy or
the UK-Germany agreement cannot claim, on their basis,
benefits acquired in different member states.

Consequently, member states may continue to apply
to a limited extent the bilateral agreements on social
security coordination pursuant to Article 30 paragraph
3 of the Vienna Convention. Beyond those conditions
set out in the decision on signature and provisional
application of the Trade and Cooperation Agreement,
they need to respect two additional conditions. First, they
must respect the exclusion from the scope of bilateral
agreements of those individuals who are covered by the
provisions of the UK Withdrawal Agreement. Secondly,
the scope of entitled persons on the EU side must be
interpreted in line with the Gottardo judgement in a way
to cover all EU citizens, not only the nationals of the
contracting party which is an EU member state.'”” The
revival has a very limited effect during the application of
the Protocol on social security as it already covers most
of the benefits within the scope of bilateral agreements
on social security coordination. On the other hand,
these agreements may serve as a useful safety net in
order to prevent another cliff-edge after potentially
unsuccessful renegotiation of the Protocol on social
security coordination in fifteen years after the entry into
force of the Trade and Cooperation Agreement.

6 CONCLUSION

The EU-UK Trade and Cooperation Agreement created a
new legal framework which was, by default, a downgrade
to the previous UK full EU membership status. This
downgrade is, to a large extent, the consequence of
the impossibility to replicate the benefits stemming
from a full EU membership. It entailed the creation of
a legal vacuum and initiated considerations about the
revival of earlier bilateral agreements between the UK
and individual EU member states. The provisions of the
Vienna Convention, EU Treaties, and case law of the Court
of Justice of the EU and international tribunals provide for
a complex picture on possible revival of earlier bilateral
agreements.

The Vienna Convention gives the states the options
to terminate earlier bilateral agreements, to suspend
their operation, or to apply them to the extent they are
compatible with the EU legal framework. The EU law has
not terminated or suspended the operation of earlier
bilateral agreements, which may continue to apply to
the extent they are compatible with EU law pursuant
to Article 30 paragraph 3 of the Vienna Convention. The
absence of termination pursuant to Article 59 of the
Vienna Convention has been confirmed by the case law
of international tribunals and the Court of Justice of the
EU.
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The examination of specific areas of aviation and
coordination of social security revealed that conditions for
partial and exceptional automatic revival in these areas
exist. However, as a part of this process, the EU member
states must respect several conditions, in particular
compatibility with EU law, prohibition of discrimination of
citizens and businesses from another EU member states,
and together with the UK respect of the overall EU-UK
legal framework, in particular the Trade and Cooperation
Agreement and the Withdrawal Agreement.

Despite automatic revival, after more than one year after
the end of the transition period, there is no evidence that
the businesses and citizens started to invoke the provisions
of social security and aviation agreements, which were
non-applied during the UK membership. There is neither
an indication that member states started to apply these
provisions. This is, undoubtedly, the consequence of the
extensive use of framework provided by the Withdrawal
Agreement and the Trade and Cooperation Agreement.

However, the fifteen years’ cliff-edge provided by
the Protocol on Social Security Coordination and the
possibility for the member states to negotiate the
agreements covering the fifth air freedom create the
potential for confirmation of automatic revival of anterior
bilateral agreements, e.g. by exchange of diplomatic
notes and subsequent application. One may, therefore,
not oversee that the following years may bring back into
life the old bilateral agreements concluded in the middle
of the twentieth century and non-applied during decades
as explained above. However, for the purposes of legal
certainty, the negotiation of new agreements in areas
of aviation and coordination of social security is legally
the safest way in order to ensure efficient social security
coordination and ambitious flight connections between
the EU member states and the UK.
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