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I. INTRODUCTION

Most issues related to human rights, particularly their
enforcement, were traditionally viewed as matters
of domestic jurisdiction that were beyond the scope
of intervention by other states or even international
organisations.’ This statement was supported by the
express provisions of the International Covenant on
Civil and Political Rights (ICCPR),” European Convention
on Human Rights (ECHR),” the American Convention on
Human Rights (ACHR),” and through latent provisions in
other leading instruments.” Even the United Nations (UN)
Charter, while laying down ‘promoting and encouraging
respect for human rights and for fundamental freedoms’
as one of the main purposes for which the organisation
was founded,” clarifies that ‘nothing contained in the
present Charter shall authorize the [UN] to intervene
in matters which are essentially within the domestic
jurisdiction of any state’.” In other words, while fostering
respect for human rights is one of the purposes of the
UN, notions of state sovereignty and non-intervention
in domestic matters (and to a certain extent even in
matters of human rights enforcement) are the UN’s
binding legal principles.

However, the principles of non-intervention and
the prohibition of the use of force have their share of
exceptions. The Charter also provides that the principle of
non-intervention in internal matters ‘shall not prejudice
the application of enforcement measures under Chapter
VII'® Thus, while acting under Chapter VII, the UN
Security Council is not prevented from dealing with a
human rights situation even if that takes place within a
particular state’s territorial jurisdiction, and accordingly,
no state can object on the basis that it is an intervention
in the state’s domestic affairs.”

Nonetheless, it is crucial to note that this power of
armed intervention is conferred only upon the UN Security
Council. Accordingly, the opponents of international
intervention argue that if the unilateral use of force by
an individual state or group of states, even for a ‘morally
justifiable’ purpose such as the protection of human
rights, was not authorised by the UN Security Council,
such an action is illegal in international law.*” In this
regard, they also identify key provisions of the UN Charter,
such as Article 2(4) (‘all members shall refrain in their
international relations from the threat or use of force in
any manner inconsistent with the purposes of the [UN]’),
Article 42 (only ‘Security Council may take such action by
air, sea or land forces as may be necessary to maintain
or restore international peace and security’) and Article
51 (‘even the exercise of self-defence by a state shall not
prejudice the authority of the Security Council’)."!

Until now, the UN Security Council has only been
able to intervene in a limited number of cases, namely
Southern Rhodesia (now Zimbabwe and Zambia), South
Africa, Somalia, Haiti, Rwanda, Democratic Republic of

Congo (DRC), and Libya.'” Moreover, the row over the
Security Council’s primacy in matters involving the use
of force, even in cases of humanitarian intervention,
has seriously paralysed the ability of the international
community to respond to a situation similar to that of
Rwanda or Srebrenica.”” The UN reports on genocide in
Rwanda and Bosnia have brought the Security Council’s
failure to address such mass atrocities to the fore." In
particular, the UN report on Rwanda characterised the
Rwandan genocide as ‘one of the most abhorrent events
of the twentieth century’ and admitted that it was the
failure of the UN ‘to prevent, and subsequently, to stop
the genocide’.”” It also considered the Rwandan genocide
to be the “failure of the [UN] system as a whole.”"® The
independent inquiry established by the UN Secretary-
General in the aftermath of the Rwandan genocide
called for the apportionment of responsibility amongst
‘the Secretary-General, the Secretariat, the Security
Council and the Member-states of the organization” while
also calling for action ‘to ensure that [such] catastrophes
[...] never occur anywhere in the future’.!” After the
powerful call of, the then UN Secretary-General, Kofi
Annan, such feelings reverberated across several public
forums, both domestic and international.’* Accordingly,
many organisations were looking for new alternatives to
humanitarian intervention.*

With this as the backdrop, the International
Commission on Intervention and State Sovereignty
(ICISS), established by the Canadian government, came
up with the idea of ‘responsibility to protect’ (R2P) in
2001.”° The central proposition put forth by the report
is that ‘sovereign states have a responsibility to protect
their own citizens from avoidable catastrophe - from
mass murder and rape - from starvation - but that when
they are unwilling or unable to do so, that responsibility
must be borne by the broader community of states’.”*
The subsequent Report of the UN Secretary-General,
Implementing the Responsibility to Protect, introduced
this principle as a three-pillar structure.”” While the first
pillar affirmed the default responsibility of states to
protect their own population from mass atrocities, the
second pillar underlined the international community’s
responsibility to assist states in need to live up to their
responsibility. The third pillar of international action is
activated upon when states manifestly fail to protect
their citizens.

This article addresses how far the concept of R2P is
grounded in international law and builds on this three-
pillar structure. Accordingly, it seeks to understand
the extent to which the components of R2P are
already absorbed in existing international instruments,
customary international law, and other sources of
international law, while accounting for its increasing use
in invocations, declarations, and resolutions. This article
follows the chronology of the concept and begins with
the emergence of the R2P as proposed by the Canadian
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Commission and as developed through the UN High-
level Panel Report on Threats, Challenges and Change,”
Report of the Secretary-General’* and the World
Summit Outcome Document.”” This is followed by an
analysis of the existing provisions of major international
instruments concerning R2P, such as the Genocide
Convention, Geneva Conventions, Rome Statute and
the Constitutive Act of the African Union, as interpreted
by the International Court of Justice (ICJ) in its leading
opinions. The next section investigates the underpinnings
of the concept in customary international law, along with
other subsidiary sources of international law. Finally, as
part of the conclusion, the study evaluates the scope and
limitations of the concept of R2P under international law.

II. EMERGENCE OF THE

‘RESPONSIBILITY TO PROTECT’
II.A. THE PROPOSAL OF THE ICISS

Referring to the interventions in Somalia, Bosnia, and
Kosovo, as well as the failed one in Rwanda, ICISS
elucidated the various problems in the existing model
of ‘intervention’. It recognised the public perception that
the interventions that took place up until now can be
characterised as either ‘not intervening enough’ or ‘it is
intervening too often’.”* It has also noted that ‘questions
about the legality, process and the possible misuse of
precedentloom larger’”’ as interventions are often viewed
as the ‘Imanipulation] of the rhetoric of humanitarianism
and human rights [by the ‘big powers’].*

ICISS also observed that the current debate on
intervention, in light of its focus on the right of the
interveningstate, paysmore ‘attentiontotheclaims, rights
and prerogatives of the potentially intervening states
much more so than to the urgent needs of the potential
beneficiaries of the action’.”” The debate is also ‘not
adequately tak[ing] into account the need for either prior
preventive effort or subsequent follow-up assistance.”””
Moreover, the very use of the term ‘intervention’ ‘trumps
sovereignty with intervention at the outset of debate:
it loads the dice in favour of intervention before the
argument has even begun, by tending to label and
delegitimize dissent as anti-humanitarian.””* Likewise,
ICISS was also conscious of the ‘very strong opposition
expressed by the humanitarian agencies, humanitarian
organizations and humanitarian workers towards [the
use of] of the word ‘humanitarian’.”” In addition, there
were similar difficulties regarding the use of the word
‘intervention’ as the expression not only includes military
action but also certain other ‘non-consensual’ acts such
as the ‘delivery of emergency relief assistance’ to the
disadvantaged sections of the population.*

Canvassing further, ICISS expressed its keenness of
the new concept in keeping with the changing notions of
sovereignty, human rights, and security. The traditional
notion of sovereignty is that it is primarily supposed to

reside in the state as nation-states are the only members
of the international community. While this interpretation
helped the state ‘to make authoritative decisions
regarding the people and resources within the territory
of the state’,” it was also misused by some national
authorities to perpetrate ‘crimes or atrocities’ against its
own population.” In other words, this restrictive concept
of sovereignty was used as a shield to conceal any grave
crimes that were committed by national authorities.
However, ICISS rightly argued that under the new
concept of ‘responsibility to protect’, sovereignty should
be viewed as responsibility ‘in both internal function and
external duties’.”

In the sphere of human rights, ‘what has been
gradually emerging is a parallel transition from a culture
of sovereign impunity to a culture of national and
international accountability’.”” For this purpose, ICISS
cited the principle of universal jurisdiction as embodied
in the Geneva Conventions and the Rome Statute of the
International Criminal Court (ICC) under which persons
accused of serious crimes could be tried by any state.™
Relying upon the principle of complementarity in the
ICC Statute, ICISS also argued that such a provision of
universal jurisdiction has not replaced national laws
on human rights enforcement, which continued to
play a greater role in the promotion and protection
of human rights.”” Similarly, the traditional notion of
security merely referred to national security or territorial
integrity rather than the broader idea of human security
encompassing ‘security of people against threats to life,
health, livelihood, personal safety and human dignity’.*?

Accordingly, ICISS forged a novel approach based
on the notion of human protection and believed that it
should be appropriately referred to as the ‘responsibility
to protect’. The fundamental thesis of the report is that
sovereignty should be viewed as a responsibility, and it
implied the following three ideas: ‘First[ly], it implies that
the state authorities are responsible for the functions of
protecting the safety and lives of citizens and promotion
of their welfare. Secondly, it suggests that the national
political authorities are responsible to the citizens
internally and to the international community through
the UN. And thirdly, it means that the agents of state
are responsible for their actions; that is to say, they are
accountable for their acts of commission and omission.”!

While expanding on this, the report noted that:

While the state whose people are directly affected
has the default responsibility to protect, a residual
responsibility also lies with the broader community
of states. This fallback responsibility is activated
when a particular state is clearly either unwilling
or unable to fulfil its responsibility to protect or is
itself the actual perpetrator of crimes or atrocities;
or where people living outside a particular state
are directly threatened by actions taking place
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there. This responsibility also requires that in
some circumstances action must be taken by
the broader community of states to support
populations that are in jeopardy or under serious
threat.””

Moreover, the concept has been conceived to include
not only the ‘responsibility to react to an actual or
apprehended human catastrophe’, but ‘the responsibility
to prevent it and the responsibility to rebuild after the
event’.””

According to ICISS, the application of the R2P entails
measures ranging from political, economic, and military
sanctions to military action in extreme and extraordinary
circumstances. However, the report proposed that
military intervention should be a measure of last resort
and should be considered only when there is a ‘large
scale loss of life, actual or apprehended, with genocidal
intent or not, which is the product either of deliberate
state action or state neglect or inability to act or a failed
state situation or large scale “ethnic cleansing” actual
or apprehended, whether carried out by killing, forced
expulsion, acts of terror or rape.”* In this light, ICISS not
only referred to the context of genocide, crimes against
humanity, ethnic cleansing and large-scale killing but
also sought to apply military intervention in cases of
‘overwhelming natural or environmental catastrophes,
where the state concerned is either unwilling or unable
to cope up or call for assistance and significant loss of life
is occurring or threatened’.

Even though many would agree with ICISS’s report,
particularly regarding the need for new parameters of
intervention to be developed, the proposal for the use of
force in pursuit of R2P without being authorised by the UN
Security Council turned out to be very controversial. Thus,
it is pertinent to remember that the report, although
conferring primacy upon the UN Security Council in the
matter of the use of force, as it is legally empowered to
deal with international peace and security, indicated that
if there were a logjam in the Security Council’s decision-
making process, collective action could also be taken by
the UN General Assembly, based onthe “Uniting for Peace”
resolution, by the concerned regional organisations, or
by any coalition of states or even individual states.*” Even
though such a power is dependent upon the fulfilment
of five criteria of legitimacy, it failed to clear the air
regarding suspicions voiced by those opposed.*

I1.B. UN HIGH-LEVEL PANEL REPORT

In 2003, the UN Secretary-General made an
announcement of his intention to convene a high-level
panel of experts to provide a new assessment of the
security challenges faced by the international community
and to suggest changes to address those challenges,
including on the appropriate use of force.”” The panel
comprised sixteen eminent independent individuals who

did not hold any position in their respective national
governments.“® The panel, as part of its work, explicitly
recognised the concept of the R2P as an ‘emerging
norm’.”” Consequently, the panel report became the first
official document under the aegis of the UN to expressly
endorse the concept of the R2P. The panel referred to
the concept on a number of occasions and attempted to
incorporate its main components.

Setting the tone for the official acceptance of the R2P,
the report remarked that sovereignty should be not only
viewed as a privilege but as a responsibility. It observed
that ‘states not only benefit from the privileges of
sovereignty but also accept its responsibilities.” ‘Whatever
perceptions may have prevailed when the Westphalian
system first gave rise to the notion of state sovereignty,
today it clearly carries with it the obligation of a state
to protect the welfare of its own peoples and meets its
obligations to the wider international community’.”®
Further, it stated that if states fail to protect populations
from ‘gross human rights abuses and genocide’, that
responsibility should be shared between the international
community and international organisations.”* In addition,
it suggested that the responsibility shall apply to protect
people from all man-made catastrophes, including ‘mass
murder and rape, ethnic cleansing by forcible expulsion
and terror, and deliberate starvation and exposure to
disease’.”” Furthermore, when asked about the use of
force to offer such protection, the panel opined that it
should be the measure of last resort.”

However, it seems that the panel created some
ambiguity regarding the ‘use of force’ by the international
community without UN Security Council authorisation.
This confusion is caused by two conflicting statements
in the report. The panel recommended that ‘there
is a collective international responsibility to protect,
exercisable by the Security Council authorising military
intervention as a last resort, in the event of genocide
and other large-scale killing, ethnic cleansing or serious
violations of international humanitarian law which
sovereign governments have proved powerless or
unwilling to prevent’.”* But, it also observed: ‘there is a
growing acceptance that while sovereign governments
have the primary responsibility to protect their own
citizens from such catastrophes, when they are unable
or unwilling to do so that responsibility should be taken
up by the wider international community’.”> Therefore,
it is not clear if, in such cases, the ‘wider international
community’ can initiate action only through the UN
Security Council or whether it can initiate action involving
the use of force on its own. In its reference to external
threats, the report remarked: ‘the task is not to find
alternatives to the Security Council as a source of authority
but to make it work better than it has’.”® Thus, it can be
reasoned that the report in its entirety does not intend
to dilute the authority of the UN Security Council when
implementing the R2P.
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I1.C. REPORT OF THE UN SECRETARY-GENERAL
In his report to the General Assembly, widely known
as ‘In Larger Freedom’, which was a follow-up to the
Millennium Summit, the Secretary-General referred
to the reports of the Canadian Commission and the
subsequent High-level Panel and accorded express
recognition to the concept of R2P.”” He described R2P as
an emerging norm of collective responsibility to protect
and acknowledged its growing popularity. He explicitly
supported the principle and called upon the heads
of state and governments to accept it and act upon it
whenever necessary. However, his outline of the principle
shows this understanding to be vastly different from the
proposal of the Canadian Commission. In particular, he
did not visualise the possibility of any other body, state
or group of states using force without the authorisation
of the UN Security Council. In fact, his idea of R2P is that
the use of force should only be resorted to in accordance
with the provisions of the UN Charter. Another notable
departure in the Secretary-General’s report is that
R2P was merely confined to be used in case of serious
international crimes even though the foundational
report also included several other conscience-shocking
situations warranting the use of force.

I1.D. WORLD SUMMIT OUTCOME DOCUMENT
However, when the UN General Assembly convened at
the World Summit in 2005, R2P became a subject of
debate amongst all of the members of the international
community. During the summit, world leaders expressed
their divergent views on the implications of the R2P.
But, due to the accommodative language used, the
Outcome Document”® was unanimously adopted, paving
the way for the successful recognition of the concept
of R2P. The world leaders agreed that ‘[e]ach individual
State has the responsibility to protect its populations’
from serious crimes and that in case of failure they
will take due collective action through the UN Security
Council in accordance with the Charter and international
law.”” Thus, due to its endorsement by the UN General
Assembly, R2P emerged as a concept in international
politics despite the differing viewpoints with respect to
its meaning and content, making it a contentious issue.*
The endorsement by the General Assembly has
merely acted as the basis for R2P’s continued evolution.
It was followed by the creation of the Office of Special
Adviser on the Responsibility to Protect in 2008, which is
considered the single most important event in the further
conceptual evolution of R2P.°" The Special Adviser was
mandated to build better consensus and contribute to
the conceptual development of R2P. With the assistance
of the Special Adviser, the Secretary-General has, to date,
submitted eleven annual reports on the various aspects
of R2P implementation.®” Moreover, the Security Council
also invoked and reaffirmed®’ the concept in a number
of resolutions, including those passed under Chapter VII

of the Charter. However, questions as to whether these
developments have any legal significance in the process
of norm consolidation and whether they add to the legal
strength of R2P continue to exist. These are addressed
in the upcoming section II1.B, as part of the analysis of
these measures in view of the requirements of customary
international law.

ITI. R2P IN SOURCES OF
INTERNATIONAL LAW

This section will attempt to examine to what extent the
concept of the R2P is ingrained in existing international
instruments as well as embodied in the prevailing
customary rules of international law. For this purpose,
the paper will take the sources of international law as
outlined in Article 38 of the Statute of the ICJ as a tool
for its analysis.®

III.A. TREATY FOUNDATIONS OF THE R2P

As already outlined, the concept of R2P found its origin
in the Report of the Canadian Commission and thus, it is
natural that it had not been expressly referred to in any
of the earlier treaties or conventions. However, it is clear
that the elements of the concept of R2P are discernible
from some of the existing Conventions and treaties. Most
notable among them is the 1948 Genocide Convention.*

III.A.1. R2P and Genocide Convention

According to the World Summit Outcome Document,
genocide is one of the four serious crimes for which R2P
can be invoked.®® Article T of the Genocide Convention
provides that genocide, whether committed in time
of peace or war, is a crime under international law. It
requires the state parties not only to criminalize and
punish the crime of genocide but also to prevent it. The
Convention stipulates that persons committing genocide,
conspiring to, inciting, attempting or are complicit in this
crime shall be punished, regardless of whether they
are constitutionally responsible rulers, public officials or
private individuals.®” These provisions, in so far as the
prevention and punishment of the crime of genocide
are concerned, reflect of the first pillar of R2P, under
which the primary responsibility rests with the national
government and its officials.

Also, the ICJ, while interpreting the Genocide
Convention in the case of Bosnia and Herzegovina v Serbia
and Montenegro,* reiterated the above propositions. On
the scope of the duty to ‘prevent’ genocide, the Court
observed that:

The obligation on each contracting State

to prevent genocide is both normative and
compelling. It is not merged in the duty to punish,
nor can it be regarded as simply a component of
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that duty. It has its own scope, which extends
beyond the particular case envisaged in Article
VIII, namely reference to the competent organs
of the [UN], for them to take such action as they
deem appropriate.®”

Moreover, the Court denied the apparent contradiction
in the language of the Convention regarding the
responsibility of individuals and held that not only
individuals but even state parties will be liable under the
Genocide Convention. The Court has observed that:

[TThe contracting parties are bound by the
obligation under the Convention not to commit,
through their organs or persons or groups whose
conduct is attributable to them, genocide and
other acts enumerated in Article II1. Thus, if an
organ of the State or a person or group whose
acts are legally attributable to the State, commits
any of the acts proscribed by Article III of the
Convention, the international responsibility of that
State is incurred.”

Against this backdrop, the crucial question to be
considered regarding the implementation of the above
provisions is that of the legal consequences stemming
from a breach of the duty to prevent or punish genocide by
the state parties. In such cases, the Convention provides
for an option to resort to the ‘[ICJ] at the request of any
of the parties to the dispute’.”! However, this option faces
a roadblock as the Statute of the ICJ mandates that
‘only States may be parties in cases before the court’.”
It becomes clear that even though both individuals
and states are liable under the Convention, only states
can bring issues before the court. This problem can be
overcome by invoking the jurisdiction of the ICC, either
by reference of state parties or by the Security Council
acting under Chapter VII of the UN Charter.”

Moreover, the Court also made other observations
which were reflective of the second pillar of the R2P. The
World Court observed that ‘the obligation to prevent the
commission of the crime of genocide is imposed by the
Genocide Convention on any state party which, in a given
situation, has in its power to contribute to restraining in
any degree the commission of genocide’.”* Tt is significant
to note that the concept of R2P draws the greatest
support from the above observation of the Court. Going
further, the Court clarified that such an obligation ‘is one
of conduct and not one of result, in the sense that a state
cannot be under an obligation to succeed, whatever the
circumstances in preventing the commission of genocide:
the obligation of States parties is rather to employ all
means reasonably available to them, so as to prevent
genocide so far as possible’.”” In other words, a state will
not be guilty of genocide if it fails to prevent genocide in
any part of the globe. However, a state will be criminally

liable if it has ‘manifestly failed to take all measures to
prevent genocide which were within its power, and which
might have contributed to preventing the genocide.’

Further, the Court also set out various considerations
which must be kept in mind when determining if a state
has really discharged its obligation to prevent genocide
within the particular context and circumstances.
According to the Court, the first and foremost
consideration in this regard is the ‘capacity to effectively
influence the action of persons likely to commit, or
already committing genocide’.’® For this purpose, a state
will be in a position of influence only if it has geographical
proximity to the scene of the events and has strong
political and/or other connections with the state
committing genocide.”” Moreover, ‘the state’s capacity
to influence must also be assessed by legal criteriq,
since it is clear that every state may only act within the
limits permitted by international law’.”® The Court also
stated that ‘it is irrelevant whether the state whose
responsibility in issue claims or even proves that, even if
it [had] employed all means reasonably at its disposal
they would not have sufficed to prevent the commission
of genocide.”” The Court reasoned that even if every
state contributed to prevention in limited measures, it
should not be difficult to achieve the result.®® However,
on the question of attaching responsibility, the Court
ruled that ‘a state can be held responsible for breaching
the obligation to prevent genocide only if genocide was
actually committed’.®

The Court also ruled that under the obligation to
prevent genocide states will not be allowed to hide
behind the excuse that the matter is under consideration
of the organs of the UN. It remarked that the obligation
to prevent genocide ‘has its own scope which extends
beyond the particular case envisaged in Article VIII,
namely, reference to the competent organs of the [UN]".*
It is clarified that ‘even if and when these organs have
been called upon, this does not mean that the States
parties to the Convention are relieved of the obligation
to take such action as they can to prevent genocide from
occurring, while respecting the [UN] Charter and any
decisions that may have been taken by its competent
organs.”® It is submitted that this distinct character of
the obligation to prevent genocide, running parallel to
the obligations under the Charter, symbolizes the third
pillar of R2P. However, as the Court only allowed states
use of those means ‘permitted by international law’,
it meant that states cannot use force as a means to
prevent genocide if it is not authorized by the UN Security
Council.

However, if we compare the judgment with the
scope of the entire concept of R2P (as proposed by the
Commission), the following limitations are discernible.
While the concept of R2P sought to protect the
population of the entire international community, the
Court’s interpretation of the Genocide Convention is
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confined to the 152 states party to the Convention.®
On the other hand, in terms of membership, the UN’s
international community is composed of 193 members.*
It is pertinent to remember that the obligation to prevent
genocide is an obligation stemming from the treaty
and it is only applicable to states party to the Genocide
Convention. However, if we consider the opinion provided
by the ICJ in the case of Reservations to the Convention on
Genocide that ‘the principles underlying the Convention
are principles which are recognized by civilized nations
as binding on states even without any conventional
obligation’,*® then it becomes clear that the duty to
prevent genocide is also binding on non-states parties to
the Convention.?” Secondly, under R2P even international
and regional organizations have the responsibility to
protect when compared to the state and individual
responsibilities based on the Genocide Convention. Thus,
in the final analysis, it can be reasoned that although
certain elements of the Genocide Convention are
incorporated into the R2P concept, the scope of R2P is
much broader and more comprehensive.

III.A.2. R2P and Geneva Conventions

Similar to the connection between the Genocide
Convention and R2P, some common ground between
the concept of R2P and the Geneva Conventions® can
be found, as both attempt to reduce human suffering
stemming from mass atrocities.*” While international
humanitarian law regulates the conduct of armed conflict
for humanitarian purposes, R2P addresses protection
of the population ‘suffering serious harm, as a result of
internal war, insurgency, repression, or state failure’” —
and thus deals with the protection of civilians— offering
a sort of legal basis for the origin and development of the
concept of R2P.

Common Article I of the four Geneva Conventions
declares that ‘the High Contracting Parties undertake to
respect and to ensure respect for the present Convention
in all circumstances’. This two-fold obligation of both
‘to respect’ and ‘to ensure respect’ can be considered
synonymous with the R2P formulation of primary
responsibility and international responsibility.”* It is
argued that though there is some divergence of legal
opinion on the meaning of these expressions, relying
on the customary and the universal character of these
norms, Common Article 1 of the Geneva Conventions
embodies the obligations of third states in protectioning
civilians.

Moreover, several important principles of customary
international law also support the strong connection
between R2P and the Geneva Conventions. The principle
of elementary considerations of humanity is one of the
chief examples of the customary rules of international
law reiterating the universal character of humanitarian
norms.” The principle found its origin in the jurisprudence
of the ICJ in the case of the Corfu Channel” and

subsequently developed through the decisions in the
Nicaragua case™ and the Advisory Opinion on the Legality
of Threat or Use of Nuclear Weapons.” In the Corfu
Channel case - though Albania was not a party to the
Hague Convention of 1907 which obligated notification
of a minefield’s presence - the Court held that Albania
was accountable for violations based on the customary
origin of these rules. The Court noted that:

The obligations incumbent upon the Albanian
authorities consisted in notifying, for the benefit
of shipping in general, the existence of a minefield
in Albanian territorial waters and in warning the
approaching British warships of the imminent
danger to which the minefield exposed them.
Such obligations are based, not on the Hague
Convention of 1907, No. VIII, which is applicable
in time of war, but on certain general and well-
recognized principles, namely: elementary
considerations of humanity, even more exacting
in peace than in war; the principle of the freedom
of maritime communication; and every State’s
obligation not to allow knowingly its territory to
be used for acts contrary to the rights of other
States.”

In the ‘Military and Paramilitary Activities in and Against
Nicaragua’ decided by the ICJ, this principle was affirmed
as ‘fundamental general principles of humanitarian
law’.”” Despite the reservation of the United States (US)
regarding the provisions of the Geneva Conventions of
1949, the Court held the US accountable as it held that
‘[the US] may be judged according to the fundamental
general principles of humanitarian law’.”® The Court
also remarked that the judicial formulation of the
‘fundamental general principles of humanitarian law’ is
nothing but a reflection of the ‘elementary considerations
of humanity’ referred to by the Court in the Corfu Channel
case.”

Again, in the case of ‘Legality of Threat or Use of Nuclear
Weapons’, the Court opined that ‘a great many rules of
humanitarian law applicable in armed conflict are so
fundamental to the respect of the human person and
elementary considerations of humanity’ which are ‘to
be observed by all states whether they have ratified the
conventions that contain them, because they constitute
intransgressible principles of international customary
law’.'°° Tt further added that ‘the extensive codification
of humanitarian law and the extent of the accession
to the rest of the treaties, as well as the fact that the
denunciation clauses that existed in the codification
instruments have never been used, have provided the
international community with a corpus of treaty rules the
great majority of which had already become customary
and which reflected the most universally recognized
humanitarian principles’.*"!
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Finally, the Court establishes, in the above reasoning,
that parties to the armed conflict, irrespective of whether
it is classified as an international or non-international
armed conflict, bear the ‘primary responsibility’ to ensure
that civilians are protected. It can be argued that this
obligation is similar to the responsibilities of R2Ps first
pillar which mandates that the ‘state authorities are
responsible for the functions of protecting the safety and
lives of citizens’. However, it may be noted that the crux
of R2P lies in its second and third pillars, which refer to the
situation in which a failure of the primary obligation of
the state concerned occurs. In such a case, the question
that arises is whether it is obligatory on the part of other
states or the members of the international community
to decide to collectively intervene, when there is a clear
case of ‘“failure or unwillingness’ on the part of a state to
apply the rules of humanitarian considerations. Then, the
opinion of the ICJ in the case of ‘Construction of a Wall
in the Occupied Palestinian Territory’*°> becomes relevant.

In that case, the Court observed that in view of the
language of Common Article 1 of the Geneva Conventions,
it is clear that ‘every state party to that Convention,
whether or not it is a party to a specific conflict, is under
an obligation to ensure that the requirements of the
instruments in question are complied with.”"* In fact,
the Court advised ‘all the States party to the Geneva
Convention relative to the Protection of Civilian Persons in
Time of War of 12 August 1949 are under an obligation,
while respecting the [UN] Charter and international
law, to ensure compliance by Israel with international
humanitarian law as embodied in that Convention’.*
Though the Court addressed only the states party to the
Geneva Convention, there is a legal possibility that some
third states (who are not party to the convention) may
utilize the above interpretation and invoke the right to
intervene in appropriate circumstances.

IT1.A.3. Other instruments

Besides the two Conventions examined above, which
contain crucial elements of R2P, the conceptual
underpinnings of R2P can also be traced to other
international and regional instruments, such as the Rome
Statute of the ICC ' and the Constitutive Act of the African
Union.'’® In fact, there are a number of commonalities
between the ICC system and the concept of R2P. They
share the common goals of ending mass atrocities and
protecting of the world’s population from international
crimes. Their scope extends to almost identical mass
atrocities: genocide, crimes against humanity, and war
crimes.'”” Moreover, the decision to narrow the scope
of R2P only to mass atrocity crimes, compared to the
broader scope of humanitarian intervention in general,
further strengthened ICC’s connections to R2P and its
potential to contribute to R2P’s implementation.**® In
fact, back in 2009, the then UN Secretary-General, Ban Ki-
moon recognized this and stated that ‘the International

Criminal Court and the United Nation-assisted tribunals
have added an essential tool for implementing the
responsibility to protect, one that is already reinforcing
efforts at dissuasion and deterrence.”'*”

The ICC’s framework was considered to be similar
to R2P’s three pillars.''” While the ICC’s principle of
complementarity proclaims that the Court ‘shall be
complementary to the national criminal jurisdictions,’**!
is similar to R2P’s principle of international responsibility
complementing the primary responsibility of the national
governments, the possibility of a UN Security Council
referral to the ICC is reminiscent of the third pillar of
R2P."* It is for such reasons that the ICC is not only seen
as ‘a tool in the R2P toolbox’,""” but also as a means to
implement R2P.**

Similarly, the provisions of the Constitutive Act of the
African Union (2000) may also be cited as an example
of the incorporation of certain crucial elements of
the R2P concept. The Constitutive Act, through Article
4, expressly acknowledged the ‘right of the Union to
intervene in a Member-state pursuant to the decision of
the Assembly in respect of grave circumstances, namely,
war crimes, genocide and crimes against humanity’
as well as ‘the right of the member-states to request
intervention from the Union in order to restore peace
and security’.'’> This provision, better known as the
principle of non-indifference, forms a major deviation
from the principle of non-intervention usually adopted
in such instruments and allows member-states to
scrutinize each other’s compliance with the obligations
arising from this instrument.''® It is also a remarkable
illustration of how an important dimension of R2P
has been incorporated in the framework of a regional
organization. However, it is interesting to note that the
practice of the right of intervention by the African Union
as set out in the right explained above points towards
a different scenario, especially in view of the apparent
conflict this provision has with the Act’s other provisions
affirming the prohibition of the use of force and the non-
intervention in internal affairs.””” Yet, in the context of
R2P, it is submitted that the above provision’s normative
value cannot be underestimated.

III.B. CUSTOMARY DEVELOPMENT OF R2P

Given the fact that the concept of R2P came into being in
2001 inthe form of areport of the Commission constituted
by the Canadian government, one may inquire whether
R2P had attained the status of a principle of customary
international law within such short time span.'*
Considering its endorsement through the Report of the
High Level Panel of Experts, the Report of the Secretary
General, the UN General Assembly Resolutions, and the
subsequent references by a great number of Security
Council Resolutions including those under Chapter VII,
the question regarding the customary nature of the R2P
concept will be addressed below. Within this context,
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the current section will analyze the above sources to
understand the customary development of R2P.

IT1.B.1. R2P and the Legal Status of the World
Summit Outcome Document (2005)

As already discussed, the World Summit Outcome
Document, unanimously adopted by the UN General
Assembly through a resolution, expressly incorporated
the concept of R2P in paragraphs 138 and 139.
However, in view of the provisions of Chapter IV of the
UN Charter, the General Assembly only has the power
to make recommendations, either to the members of
the UN or to the Security Council or to both.*** Although
the General Assembly is popularly referred to as the
legislative body of the UN, its resolutions do not have
the status of the sources of international law in terms
of article 38 of the ICJ Statute. Moreover, there is
considerable divergence in the academic debate as to
whether Assembly resolutions can be considered to be
similar to treaty or customary international law, or as
general principle of law recognized by civilized nations.**°
Some publicists contend that in practice,’”' none of
the blocs in the international community, such as the
developing countries, Western nations, or former Soviet
countries goes so far as to attach binding effect to all the
resolutions of the UN General Assembly.'*” However, that
does not mean that the resolutions are void of any legal
effect. Thus, it can be safely concluded that though UN
General Assembly resolutions are not binding, they have
some legal value.

It may also be observed that not all Assembly
resolutions can be put in one class. While some
resolutions may declare the existing custom, others
may instigate a ‘departure from established practice’.!”
It is stated that ‘resolutions embodying declarations of
customary international law will be more readily accepted
and adhered to than those whose merit lies in their
revolutionary character’.’* Keeping these considerations
in mind while evaluating the resolution adopting the
World Summit Outcome Document, it is clear that the
incorporation of the concept of R2P into the UN system
faces at least two Charter-based roadblocks: one is
the principle of non-intervention in domestic matters
as outlined in article 2(7), and the other is the general
prohibition of the use of force as referred to in article
2(4). Moreover, it is significant to note that the ICJ held
that prohibition of the use of force is of jus cogens nature
in Nicaragua v United States.'”” Furthermore, it is worth
pointing out that the very reason for the formulation
of the concept of R2P is the failure of the UN Security
Council to come up with timely and effective solutions to
end mass atrocities'’® and the remaining need to create
a ‘new approach’ in place of the existing ‘humanitarian
intervention’.*?” Consequently, it may be noted that the
degree of legal commitment required for R2P to have
binding effect must be of a higher order, as the concept

is a radical ‘departure from the established practice’ of
state sovereignty and use of force.

Also, it is well-established that an international
custom, usage or practice must meet at least two
requirements:'’® a) it must have a constant and uniform
practice, and b) it must fulfill the psychological element
that it is binding in law, popularly known as the opinio
juris sive necessitatis.””® 1t is said that the elements
of practice and opinio juris need not be of the same
standard in all cases and it may vary depending on the
circumstances.”® For this purpose, evidence is usually
derived from a number of sources, including treaty
provisions, decisions of international or national forums,
domestic legislations, diplomatic practices or practices
of international organizations.””! However, even a
cursory examination of the statements and discussions
of the member states with regard to R2P point out that
the states’ practices are not uniform."”” Moreover, as
acceptance of R2P implies a paradigm shift in the current
understanding on state sovereignty, it is submitted that
the opinio juris required to create a binding obligation
should be of a higher ‘quantity and intensity’.!*

Furthermore, one other problem encountered in the
recognition of UN General Assembly resolutions is that
they ‘must relate to a specific claim or dispute’, if they are
to be considered to create general principles.’** However,
as the nature of the World Summit Outcome Document
is very general or at best ‘aspirational,”*> and as it is not
pertaining to a specific claim or dispute, it is doubtful
whether it would fall within the category of a resolution
declaring general principles.

II1.B.2. R2P and the Legal Status of the UN
Security Council Resolutions

Since the concept of R2P was initially endorsed by the
UN General Assembly, the UN Security Council frequently
referred to it in various resolutions.”** According to one
estimate, the concept has been referred to, either directly
or indirectly, in as many as 91 resolutions adopted by
the UN Security Council.””” This begs the question of
whether such Security Council decisions and actions on
R2P have contributed to the consolidation of customary
international law to strengthen state practices or opinio
juris."** However, an analysis of such resolutions dealing
with R2P shows that most of the resolutions merely
mention R2P rather than substantively apply it.

For instance, paragraph 4 of Resolution 1674 (2006)
about protection of civilians in armed conflict merely
‘reaffirms’ ‘the provisions of paragraphs 138 and 139 of
the World Summit Outcome Document regarding the
responsibility to protect populations from genocide, war
crimes, ethnic cleansing, and crimes against humanity’.*”
Similarly, Resolution 1706 (2006) on the situation in
Sudan, referred to the previous Resolution 1674 (2006)
and cited the provisions of the World Summit Outcome
Document.'* In fact, a few subsequent resolutions on
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Sudan also simply reaffirmed the ‘relevant provisions of
the World Summit Outcome Document’.**!

Resolution 1894 (2009), adopted during the decadal
anniversary of the initial consideration of the Protection
of Civilians in Armed Conflict, elaborates upon the
concept of R2P.* Tt notes that ‘states bear the primary
responsibility to respect and ensure the human rights of
their citizens as well as individuals within their territory
as provided for by relevant international law” and ‘to take
all feasible steps to ensure the protection of civilians’.
Thus, it can be deduced that the Council merely uses the
R2P concept to reiterate states’ primary responsibility
to protect populations from international crimes or
other serious violations of international humanitarian
law, a matter already present in the existing body of
international law. However, the reference to the World
Summit Outcome Document in these resolutions may
also demonstrate that the Council wishes to retain its
power to invoke the second and third pillars of R2P (that
is, collective international responsibility and use of force)
at an appropriate time in the future.

The decisions made by the UN Security Council on
the situation in Libya brought the Council closer to
the legal recognition of R2P. What started as anti-
government protests inspired by the Arab Spring in the
neighboring Egypt, rapidly swelled into a country-wide
popular uprising against Muammar al-Qaddafi, who
gained power through a military coup during the 1970s
in Libya."* It was estimated that around 500 to 700
civilians were killed even prior to the outbreak of the civil
war.'** The Council, faced with an imminent threat of
mass atrocities, cited the concept of the responsibility to
protect the population and ordered an end to the violence.
It also invoked its authority under Chapter VII of the
Charter and referred the situation the ICC Prosecutor.'*
An arms embargo, travel bans, and an asset freeze on
specific individuals were imposed. Subsequently, through
another resolution, the Council also authorized certain
countries ‘to take all necessary measures’ (including
use of force), ‘to protect civilians and civilian populated
areas’.'* It should be noted that the resolution became
a reality thanks to the cooperation of the two permanent
members of the Security Council, Russia, and China. They
reached an understanding with the US that they will not
exercise their vetoes on the passage of the resolution.
Also, in view of the above, the resolution used the
condition that ‘all necessary means’ will be used but only
‘to protect the civilians and civilian populated areas’. Yet,
in practice, it was alleged that the Council authorization
was used to remove Muammar Qaddafi from power and
to assassinate him. Later, this alleged ‘misuse’ of the
resolution by the NATO members was believed to have
caused dissensions in the unanimous support for R2P
actions in later situations.

Though this clear, express, yet unanimous
invocation of R2P signaled the possible arrival of R2P

in international law, on a comparable situation in Syria,
the UN Security Council could not reach any decision,
due to the vetoes exercised by Russia and China. The
draft resolution supported the Arab League’s decision to
facilitate a Syrian-led political transition and demanded
that the ‘Syrian government immediately put an end to
all human rights violations and attacks against those
exercising their rights to freedom of expression, peaceful
assembly and association, protect its population,
fully comply with its obligations under applicable
international law and fully implement [the connected]
Human Rights Council resolutions’.'*” Subsequently,
in July 2012, the Security Council attempted to adopt
another resolution under Chapter VII, threatening Syria
with measures under Article 41.'° Both resolutions
could not succeed due to the vetoes of Russia and
China. Explaining such veto, Russia contended that it is
against the use of force and the imposition of sanctions
against Syria and that Chapter VII should not be invoked
to deal with the situation. The press statement issued
by Russia read: ‘The Russian Federation had explained
[that] it could not accept a Chapter VII text to open
the path to military intervention and sanctions. Yet,
for some reason, those Council members had failed
to exclude military intervention. Their calculation to
use the Council and the UN to further their plans of
putting their own pressures on sovereign States would
not pass’.'*® Similarly, China emphasized/maintained
that the crisis should be resolved by Syrian people
themselves.'™"

It is pertinent to note that though the above official
statements issued by Russia and China did not expressly
link the present veto to the misuse of the Libyan
resolution, news reports show a definite linkage between
the two situations.™ For instance, one report mentioned
that ‘Russia in particular has been vocal in proclaiming
that it felt tricked by UNSC Resolution 1973 on Libya,
which led to a sustained NATO bombing campaign in
support of the uprising against Muammar Qaddafi’.
Russia remarked that ‘it expected armed action would
only be taken to protect the civilian population, and
that the armed and coordinated support from NATO for
the rebels, who won their war, went far beyond the UN
mandate’.**> This supported the finding that the NATO-
led military campaign went far beyond the UN Security
Council’s authorization and caused divisions in the
unanimous support for the meritorious development of
the doctrine. On the other hand, unlike the UN Security
Council Resolution 1973, which was passed with five
abstentions, the later draft resolution on Syria was
supported by all the Security Council members, barring
Russia and China, with no abstentions.”>” Moreover, it
is notable that even the unsuccessful draft resolutions
do not refer to the World Summit Outcome Document,
either directly or indirectly, or even the concept of R2P
in general.
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The behavior of the states in adopting the resolutions
and the level and the degree of support given by the
member-states of the international community will
add strength towards the customary nature of the R2P
concept. As a result, it is opined that the explanations
given by the members during the voting process are a
significant consideration in the norm-building process.
However, at the same time, it should not be forgotten
that no credible conclusion can be reached only based on
the states’ voting behavior."”

Though the analysis above does point towards
‘inconsistency’ in state practice as a binding norm of
international law, in the event of further resolutions by
the UN Security Council, especially under Chapter VII, in
the future on the ‘Libyan model’, R2P might be on its way
to becoming an emerging norm of international law. The
Council practice also supports a conclusion that though
the states, including the permanent members of the
Security Council, generally agree on the nature of R2P as
a political concept, on the question of its application, they
prefer to adopt a case-by-case approach and thereby
negatively contribute to the emanation of the uniform
pattern of conduct.

II1.B.3. R2P as ‘Instant’ customary international
law?
Somescholarsopinedthatthedevelopmentoftheconcept
of R2P could be considered a potential ‘Grotian moment’
for the accelerated formation of customary international
law, better known as the instant customary international
law, advocated by Professor Bin Cheng.">” In the context
of the UN General Assembly resolution on Declaration of
Legal Principles Governing the Activities of States in the
Exploration and Use of Outer Space, Professor Cheng
argued that the evidence of sufficient state practice may
not be necessary for the formation of instant customary
international law, if the other requirement of opinio juris is
fulfilled, particularly by vote on the UN General Assembly
resolutions.””® While explaining the rationale of such
special law-making process, Michael Scharf observed
that ‘in periods of fundamental change— whether by
technological advances, the commission of new forms
of crimes against humanity, or the development of new
means of warfare or terrorism— rapidly developing
customary international law as crystallized in General
Assembly resolutions may be necessary for international
law to keep up with the pace of other developments’.””
Bertrand Ramcharan also echoes this view and argues
that some solemn parts of the UN Millennium Declaration
made by the UN General Assembly might help to clarify
the content of international law. ">

Nevertheless, it is understood that the flexibility of
customary international law may not be applied to
the concept of ‘R2P’ for it may not be able to meet the
opinio juris requirements necessary for the creation of
instant customary international law. It is observed that

a careful analysis of the relevant UN General Assembly
and Security Council resolutions and the explanatory
statements and speeches given by the various political
executives of the UN members, proves that they were
not intending to lay down a binding rule of conduct."
Moreover, in the absence of any acceptable definition of
the ‘responsibility to protect’ especially for UN purposes,
members had divergent views and opinions, making it
difficult for a clear and cohesive expression of opinio juris
to develop. Thus, the World Summit Outcome Document
and the subsequent UN Security Council resolutions may
not be giving rise to instant customary international law.

III.C. R2P AND OTHER SOURCES OF
INTERNATIONAL LAW

This section examines the extent to which the elements
of R2P are present in the International Law Commission’s
(ILC) Articles of State Responsibility for Internationally
Wrongful Acts. It also broadly outlines the activities of
international actors as a general reflection of the practice
of states.

I11.C.1. R2P and Progressive Development of
International Law
Certain vital links to the concept of responsibility
to protect can be found in the ILC Articles on State
Responsibility for Internationally Wrongful Acts.'® In this
connection, should be remembered that the Commission
was created by the UN General Assembly under Article
13 of the UN Charter with an express mandate to
promote the codification and progressive development
of international law.'*" Though the rules formulated
by the Commission are not considered as independent
sources of international law, in practice they act as an
important source of authority for international courts
and arbitral tribunals. Also, in the case of Gabcikovo-
Nagymaros project, the ICJ applied the Draft Articles of
State Responsibility (as it was then) and its rules on the
exception of necessity as they were based on existing
customary international law.'®* This indicates that the
Commission’s work can be relied upon as evidence of
existing customary international law. Similar views may
also reference other works of the Commission such as,
the Vienna Convention on the Law of Treaties'® and
the Vienna Conventions on Diplomatic and Consular
Relations.'®

Among the Commission’s various works, Article
41 of ILC’s Articles of State Responsibility, provides
for specific consequences for serious breaches of
obligations under peremptory norms of general
international law and is directly relevant to the concept
of ‘responsibility to protect’. At the outset, it should be
noted that considerable overlap exists between the
state responsibility regime and the scope of eligible
crimes under the concept of responsibility to protect. In
particular, the list of peremptory norms,'*> in the views of
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the Commission, includes the prohibition of genocide,'*
alongside the possibility for inclusion in respect of crimes
against humanity'®” and war crimes.**®

The above provision also provides for three specific
obligations with respect to serious breaches of
peremptory norm of international law: (1) states shall
cooperate to bring any serious breach to an end through
lawful means, (2) no state shall recognize as lawful a
situation created by such breach, and (3) no state shall
render aid or assistance in maintaining that situation.
These obligations are not cast upon any specific state
but on all states.'*® However, practically speaking, there
is a possibility that no state may come forward to lead
the campaign to end the wrongful acts where every
state is obligated to take certain measures.'’® In such
cases, a problem might arise as to which state will lead
the collective efforts on behalf of all other states. Article
41 of the ILC Articles does not provide an answer to this
problem. Yet, this issue needs to be understood in light
of the other provisions contained in Articles 42 and 48.
While Article 42 delineates what constitutes an injured
state, Article 48 enumerates the circumstances in which
the responsibility by a state other than an injured state
can be invoked. Paragraph 1 of Article 48 provides that
a state other than an injured state is entitled to invoke
the responsibility of another state if a) the breached
obligation is owed to a group of states in which that state
is also a member and it is also established that it is for the
collective interests of the group or b) the obligation is of
an erga omnes character. Thus, it becomes clear that the
obligations laid down in Article 41, in the circumstances
mentioned under Article 48, can be invoked by any
affected state, which is reminiscent of the international
responsibility provided for in the second pillar of R2P.

Article 48 also prescribes the categories of claims
which can be made by the affected state against the
responsible state. While such state may not make a
claim for reparation for itself, they may make a claim in
the interests of an injured state or of the beneficiaries
of the breached obligation for the cessation of the
internationally wrongful act, assurances and guarantees
of non-repetition, and performance of any reparation
obligation. Extrapolated in the context of R2P, this would
mean that under the Articles of State Responsibility,
intervening states have the right to claim cessation of the
wrongful act, to obtain the assurances and guarantees
of non-repetition, and ensure that the obligation of
reparation is fulfilled by the responsible state. However,
it may be noted that while R2P is broader in scope and
preventive in nature, the Articles of State Responsibility
speaks of entrenched rights within the legal framework.

The ICJ had the opportunity to apply all the three
obligations listed in Article 41 of the Articles of State
Responsibility in its Advisory Opinion on the Legal
Consequences of the Construction of a Wall in the Occupied
Palestinian Territory.'’” The matter was brought before the

Court by the UN General Assembly over the construction
of wall built by Israel in and around East Jerusalem. In
the context of the obligation of non-recognition, the
Court observed that ‘all States are under an obligation
not to recognize the illegal situation resulting from the
construction of the wall in the Occupied Palestinian
Territory, including in and around East Jerusalem.’”
On the issue of the obligation of non-assistance, it had
stated that all states ‘are also under an obligation not
to render aid or assistance in maintaining the situation
created by such construction.””’* It had further remarked
that:

“It is also for all States, while respecting the [UN]
Charter and international law, to see to it that
any impediment, resulting from the construction
of the wall, to the exercise by the Palestinian
people of its right to self-determination is brought
to an end. In addition, all the States parties to
the Geneva Convention relative to the Protection
of Civilian Persons in Time of War of 12 August
1949 are under an obligation, while respecting
the [UN] Charter and international law, to
ensure compliance by Israel with international
humanitarian law as embodied in that
Convention.”*’®

Thus, in cases of serious breaches of peremptory norms
of international law, the invocation of the international
responsibility by third states became a reality in the Wall
dispute. The above legal analysis also outlines the legal
underpinnings of R2P in the progressive development of
international law.

I11.C.2. R2P and Acts of other international
actors'’®

A number of officials and units of the UN, such as the
Office of High Commissioner for Human Rights,"”” UN
High Commissioner for Refugees,'® Department of
Peacekeeping Operations'”® the Special Adviser on the
Prevention of Genocide,'® Under-Secretary-General for
Humanitarian Affairs and Emergency Relief Coordinator'**
and the Rule of Law Unit**’ took several measures which
encouraged and assisted national governments to
assume the responsibility to protect its own people.** In
fact, the creation of the Office of the Special Adviser on
the Responsibility to Protect, as a part of UN bureaucracy,
itself was prompted by the need for norm development
and norm consolidation Accordingly, the Office was
mandated to continue the ‘political dialogue with Member-
states and other stakeholders on further steps toward
implementation’.'** Moreover, the rich body of human
rights instruments, supported by their provisions for
reporting and treaty-monitoring mechanisms also support
the notion that gross and systematic violations of human
rights can no longer be viewed as domestic issues.***
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IV. CONCLUSION

It is incorrect to say that the concept of R2P is just a
subject of international politics. Rather, it is significant
to note that some of the foundational aspects of R2P
are well-grounded in international law, building on the
existing rules of the UN Charter, Genocide Convention,
Geneva Conventions, Rome Statute of the ICC, ILC Articles
of State Responsibility and customary international law.
Further, it utilises leading judicial opinions of the ICJ and
other judicial bodies. R2P strengthens the protection
of human rights by the UN and its member-states and
translates the opinions of the human rights treaty-
monitoring bodies into reality.

In particular, the existing treaty law and customary
international law recognise that all states have clear
obligations to prevent and to protect their populations
against the crimes of genocide, crimes against humanity
and war crimes. Moreover, the Genocide Conventions,
along with Common Article 1, read along the same
lines as the ICJ decisions in the cases of ‘Military and
Paramilitary Activities in and against Nicaragua’, ‘Legality
of Threat or Use of Nuclear Weapons’ (Advisory Opinion),
and the ‘Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory’ (Advisory Opinion), it
becomes clear that states have the obligation to prevent
the commission of genocide, war crimes and crimes
against humanity (excluding ethnic cleansing) even
beyond the territorial jurisdiction of the state. In fact,
the existing international legal obligations with respect
to genocide are much stronger than the responsibility to
protect.

The above findings not only highlight that certain
elements of R2P have origins in international law, but
also that they have the support of a great number of
signatories. Accordingly, the reiteration of R2P’s legal
grounding will lead to wider acceptance of the concept
by the international community of states. However, it
is incorrect to contend that the entire concept of R2P
is firmly established in international law. It should be
noted that the various legal components of R2P are not
found in one particular source of law, but rather, they are
gathered from many sources. Therefore, at times, the
linkages between these sources are quite weak.

The lacunae in R2P’s legal foundations are highlighted
by the fact that while it prescribes certain parameters
for intervention, such as the capacity to influence the
injuring state and geographical proximity to the scene
of events, there are no definite answers in international
law to the following questions: when, or at what stage,
can interventions be made? Which state will lead the
campaign? What should the target of intervention be?
Does it include regime change, particularly when a
specific regime in that country is responsible for the mass
atrocities?

It is gratifying to note that the ‘World Summit’
version of R2P only refers to four grave international
crimes—genocide, crimes against humanity, war crimes
and ethnic cleansing—rather than the other broader
categories suggested by the Canadian Commission
such as ‘large-scale killing’ or ‘overwhelming natural or
environmental catastrophes’. This limitation will not only
ensure that R2P is applied only in cases of mass atrocities
but will make certain that the concept of R2P develops
through close linkages with legal developments.

Further, political support for the concept of R2P has
also brought certain tangible benefits in legal terms. The
endorsement of the World Summit Outcome Document
by political leaders at the UN General Assembly, despite
their reservations and statements, can be considered
strong support by the international political class for the
enforcement of existing international legal obligations
to their fullest extent. Even though the ‘primary
responsibility’ (the first pillar of R2P) is a restatement
of what has already been settled in international law,
political mobilisation still carries extra pressure. By
endorsing the concept of R2P, UN member-states have
implicitly agreed to the UN Security Council’s mandate to
consider mass atrocities committed within the territorial
jurisdiction of a state, even without any international
dimension, as a threat to international peace and
security for the purposes of Article 39 of the UN Charter.

The debate on R2P has also positively contributed
to one of the most vexing issues in UN reform: the
discretionary use of veto by the permanent members
of the UN Security Council. The fact that the debate has
already led to increased global attention on the exercise
of veto by the big powers is undeniable. Accordingly, it
is expected to contribute to reasoned decision-making
and transparency in the voting process of the world’s
foremost decision-making body.

Finally, one needs to realise that the future of R2P
lies only within the UN and not outside it. Finding an
alternative to the UN Security Council or its veto is
not going to materialise in the near future. It is then
suggested that, while R2P should be allowed to grow
with the growth of consensus amongst the UN members,
the existing international instruments and institutions
should also be strengthened.
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	Until now, the UN Security Council has only been able to intervene in a limited number of cases, namely Southern Rhodesia (now Zimbabwe and Zambia), South Africa, Somalia, Haiti, Rwanda, Democratic Republic of Congo (DRC), and Libya. Moreover, the row over the Security Council’s primacy in matters involving the use of force, even in cases of humanitarian intervention, has seriously paralysed the ability of the international community to respond to a situation similar to that of Rwanda or Srebrenica. The UN 
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	With this as the backdrop, the International Commission on Intervention and State Sovereignty (ICISS), established by the Canadian government, came up with the idea of ‘responsibility to protect’ (R2P) in 2001. The central proposition put forth by the report is that ‘sovereign states have a responsibility to protect their own citizens from avoidable catastrophe – from mass murder and rape – from starvation – but that when they are unwilling or unable to do so, that responsibility must be borne by the broade
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	This article addresses how far the concept of R2P is grounded in international law and builds on this three-pillar structure. Accordingly, it seeks to understand the extent to which the components of R2P are already absorbed in existing international instruments, customary international law, and other sources of international law, while accounting for its increasing use in invocations, declarations, and resolutions. This article follows the chronology of the concept and begins with the emergence of the R2P 
	23
	23

	24
	24

	25
	25
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	II.A. THE PROPOSAL OF THE ICISS
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	ICISS also observed that the current debate on intervention, in light of its focus on the right of the intervening state, pays more ‘attention to the claims, rights and prerogatives of the potentially intervening states much more so than to the urgent needs of the potential beneficiaries of the action’. The debate is also ‘not adequately tak[ing] into account the need for either prior preventive effort or subsequent follow-up assistance.’ Moreover, the very use of the term ‘intervention’ ‘trumps sovereignty
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	Canvassing further, ICISS expressed its keenness of the new concept in keeping with the changing notions of sovereignty, human rights, and security. The traditional notion of sovereignty is that it is primarily supposed to reside in the state as nation-states are the only members of the international community. While this interpretation helped the state ‘to make authoritative decisions regarding the people and resources within the territory of the state’, it was also misused by some national authorities to 
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	In the sphere of human rights, ‘what has been gradually emerging is a parallel transition from a culture of sovereign impunity to a culture of national and international accountability’. For this purpose, ICISS cited the principle of universal jurisdiction as embodied in the Geneva Conventions and the Rome Statute of the International Criminal Court (ICC) under which persons accused of serious crimes could be tried by any state. Relying upon the principle of complementarity in the ICC Statute, ICISS also ar
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	Accordingly, ICISS forged a novel approach based on the notion of human protection and believed that it should be appropriately referred to as the ‘responsibility to protect’. The fundamental thesis of the report is that sovereignty should be viewed as a responsibility, and it implied the following three ideas: ‘First[ly], it implies that the state authorities are responsible for the functions of protecting the safety and lives of citizens and promotion of their welfare. Secondly, it suggests that the natio
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	While expanding on this, the report noted that:
	While the state whose people are directly affected has the default responsibility to protect, a residual responsibility also lies with the broader community of states. This fallback responsibility is activated when a particular state is clearly either unwilling or unable to fulfil its responsibility to protect or is itself the actual perpetrator of crimes or atrocities; or where people living outside a particular state are directly threatened by actions taking place there. This responsibility also requires 
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	Moreover, the concept has been conceived to include not only the ‘responsibility to react to an actual or apprehended human catastrophe’, but ‘the responsibility to prevent it and the responsibility to rebuild after the event’.
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	According to ICISS, the application of the R2P entails measures ranging from political, economic, and military sanctions to military action in extreme and extraordinary circumstances. However, the report proposed that military intervention should be a measure of last resort and should be considered only when there is a ‘large scale loss of life, actual or apprehended, with genocidal intent or not, which is the product either of deliberate state action or state neglect or inability to act or a failed state s
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	Even though many would agree with ICISS’s report, particularly regarding the need for new parameters of intervention to be developed, the proposal for the use of force in pursuit of R2P without being authorised by the UN Security Council turned out to be very controversial. Thus, it is pertinent to remember that the report, although conferring primacy upon the UN Security Council in the matter of the use of force, as it is legally empowered to deal with international peace and security, indicated that if th
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	II.B. UN HIGH-LEVEL PANEL REPORT
	In 2003, the UN Secretary-General made an announcement of his intention to convene a high-level panel of experts to provide a new assessment of the security challenges faced by the international community and to suggest changes to address those challenges, including on the appropriate use of force. The panel comprised sixteen eminent independent individuals who did not hold any position in their respective national governments. The panel, as part of its work, explicitly recognised the concept of the R2P as 
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	Setting the tone for the official acceptance of the R2P, the report remarked that sovereignty should be not only viewed as a privilege but as a responsibility. It observed that ‘states not only benefit from the privileges of sovereignty but also accept its responsibilities.’ ‘Whatever perceptions may have prevailed when the Westphalian system first gave rise to the notion of state sovereignty, today it clearly carries with it the obligation of a state to protect the welfare of its own peoples and meets its 
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	However, it seems that the panel created some ambiguity regarding the ‘use of force’ by the international community without UN Security Council authorisation. This confusion is caused by two conflicting statements in the report. The panel recommended that ‘there is a collective international responsibility to protect, exercisable by the Security Council authorising military intervention as a last resort, in the event of genocide and other large-scale killing, ethnic cleansing or serious violations of intern
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	II.C. REPORT OF THE UN SECRETARY-GENERAL
	In his report to the General Assembly, widely known as ‘In Larger Freedom’, which was a follow-up to the Millennium Summit, the Secretary-General referred to the reports of the Canadian Commission and the subsequent High-level Panel and accorded express recognition to the concept of R2P. He described R2P as an emerging norm of collective responsibility to protect and acknowledged its growing popularity. He explicitly supported the principle and called upon the heads of state and governments to accept it and
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	II.D. WORLD SUMMIT OUTCOME DOCUMENT
	However, when the UN General Assembly convened at the World Summit in 2005, R2P became a subject of debate amongst all of the members of the international community. During the summit, world leaders expressed their divergent views on the implications of the R2P. But, due to the accommodative language used, the Outcome Document was unanimously adopted, paving the way for the successful recognition of the concept of R2P. The world leaders agreed that ‘[e]ach individual State has the responsibility to protect 
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	The endorsement by the General Assembly has merely acted as the basis for R2P’s continued evolution. It was followed by the creation of the Office of Special Adviser on the Responsibility to Protect in 2008, which is considered the single most important event in the further conceptual evolution of R2P. The Special Adviser was mandated to build better consensus and contribute to the conceptual development of R2P. With the assistance of the Special Adviser, the Secretary-General has, to date, submitted eleven
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	III. R2P IN SOURCES OF INTERNATIONAL LAW
	This section will attempt to examine to what extent the concept of the R2P is ingrained in existing international instruments as well as embodied in the prevailing customary rules of international law. For this purpose, the paper will take the sources of international law as outlined in Article 38 of the Statute of the ICJ as a tool for its analysis.
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	III.A. TREATY FOUNDATIONS OF THE R2P
	As already outlined, the concept of R2P found its origin in the Report of the Canadian Commission and thus, it is natural that it had not been expressly referred to in any of the earlier treaties or conventions. However, it is clear that the elements of the concept of R2P are discernible from some of the existing Conventions and treaties. Most notable among them is the 1948 Genocide Convention.
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	III.A.1. R2P and Genocide Convention
	According to the World Summit Outcome Document, genocide is one of the four serious crimes for which R2P can be invoked. Article I of the Genocide Convention provides that genocide, whether committed in time of peace or war, is a crime under international law. It requires the state parties not only to criminalize and punish the crime of genocide but also to prevent it. The Convention stipulates that persons committing genocide, conspiring to, inciting, attempting or are complicit in this crime shall be puni
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	Also, the ICJ, while interpreting the Genocide Convention in the case of Bosnia and Herzegovina v Serbia and Montenegro, reiterated the above propositions. On the scope of the duty to ‘prevent’ genocide, the Court observed that:
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	The obligation on each contracting State to prevent genocide is both normative and compelling. It is not merged in the duty to punish, nor can it be regarded as simply a component of that duty. It has its own scope, which extends beyond the particular case envisaged in Article VIII, namely reference to the competent organs of the [UN], for them to take such action as they deem appropriate.
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	Moreover, the Court denied the apparent contradiction in the language of the Convention regarding the responsibility of individuals and held that not only individuals but even state parties will be liable under the Genocide Convention. The Court has observed that:
	[T]he contracting parties are bound by the obligation under the Convention not to commit, through their organs or persons or groups whose conduct is attributable to them, genocide and other acts enumerated in Article III. Thus, if an organ of the State or a person or group whose acts are legally attributable to the State, commits any of the acts proscribed by Article III of the Convention, the international responsibility of that State is incurred.
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	Against this backdrop, the crucial question to be considered regarding the implementation of the above provisions is that of the legal consequences stemming from a breach of the duty to prevent or punish genocide by the state parties. In such cases, the Convention provides for an option to resort to the ‘[ICJ] at the request of any of the parties to the dispute’. However, this option faces a roadblock as the Statute of the ICJ mandates that ‘only States may be parties in cases before the court’. It becomes 
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	Moreover, the Court also made other observations which were reflective of the second pillar of the R2P. The World Court observed that ‘the obligation to prevent the commission of the crime of genocide is imposed by the Genocide Convention on any state party which, in a given situation, has in its power to contribute to restraining in any degree the commission of genocide’. It is significant to note that the concept of R2P draws the greatest support from the above observation of the Court. Going further, the
	74
	74

	75
	75


	Further, the Court also set out various considerations which must be kept in mind when determining if a state has really discharged its obligation to prevent genocide within the particular context and circumstances. According to the Court, the first and foremost consideration in this regard is the ‘capacity to effectively influence the action of persons likely to commit, or already committing genocide’. For this purpose, a state will be in a position of influence only if it has geographical proximity to the
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	The Court also ruled that under the obligation to prevent genocide states will not be allowed to hide behind the excuse that the matter is under consideration of the organs of the UN. It remarked that the obligation to prevent genocide ‘has its own scope which extends beyond the particular case envisaged in Article VIII, namely, reference to the competent organs of the [UN]’. It is clarified that ‘even if and when these organs have been called upon, this does not mean that the States parties to the Conventi
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	However, if we compare the judgment with the scope of the entire concept of R2P (as proposed by the Commission), the following limitations are discernible. While the concept of R2P sought to protect the population of the entire international community, the Court’s interpretation of the Genocide Convention is confined to the 152 states party to the Convention. On the other hand, in terms of membership, the UN’s international community is composed of 193 members. It is pertinent to remember that the obligatio
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	III.A.2. R2P and Geneva Conventions
	Similar to the connection between the Genocide Convention and R2P, some common ground between the concept of R2P and the Geneva Conventions can be found, as both attempt to reduce human suffering stemming from mass atrocities. While international humanitarian law regulates the conduct of armed conflict for humanitarian purposes, R2P addresses protection of the population ‘suffering serious harm, as a result of internal war, insurgency, repression, or state failure’ —and thus deals with the protection of civ
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	Common Article I of the four Geneva Conventions declares that ‘the High Contracting Parties undertake to respect and to ensure respect for the present Convention in all circumstances’. This two-fold obligation of both ‘to respect’ and ‘to ensure respect’ can be considered synonymous with the R2P formulation of primary responsibility and international responsibility. It is argued that though there is some divergence of legal opinion on the meaning of these expressions, relying on the customary and the univer
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	Moreover, several important principles of customary international law also support the strong connection between R2P and the Geneva Conventions. The principle of elementary considerations of humanity is one of the chief examples of the customary rules of international law reiterating the universal character of humanitarian norms. The principle found its origin in the jurisprudence of the ICJ in the case of the Corfu Channel and subsequently developed through the decisions in the Nicaragua case and the Advis
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	The obligations incumbent upon the Albanian authorities consisted in notifying, for the benefit of shipping in general, the existence of a minefield in Albanian territorial waters and in warning the approaching British warships of the imminent danger to which the minefield exposed them. Such obligations are based, not on the Hague Convention of 1907, No. VIII, which is applicable in time of war, but on certain general and well-recognized principles, namely: elementary considerations of humanity, even more e
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	In the ‘Military and Paramilitary Activities in and Against Nicaragua’ decided by the ICJ, this principle was affirmed as ‘fundamental general principles of humanitarian law’. Despite the reservation of the United States (US) regarding the provisions of the Geneva Conventions of 1949, the Court held the US accountable as it held that ‘[the US] may be judged according to the fundamental general principles of humanitarian law’. The Court also remarked that the judicial formulation of the ‘fundamental general 
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	Again, in the case of ‘Legality of Threat or Use of Nuclear Weapons’, the Court opined that ‘a great many rules of humanitarian law applicable in armed conflict are so fundamental to the respect of the human person and elementary considerations of humanity’ which are ‘to be observed by all states whether they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law’. It further added that ‘the extensive codification of humanitarian l
	100
	100

	101
	101


	Finally, the Court establishes, in the above reasoning, that parties to the armed conflict, irrespective of whether it is classified as an international or non-international armed conflict, bear the ‘primary responsibility’ to ensure that civilians are protected. It can be argued that this obligation is similar to the responsibilities of R2Ps first pillar which mandates that the ‘state authorities are responsible for the functions of protecting the safety and lives of citizens’. However, it may be noted tha
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	In that case, the Court observed that in view of the language of Common Article 1 of the Geneva Conventions, it is clear that ‘every state party to that Convention, whether or not it is a party to a specific conflict, is under an obligation to ensure that the requirements of the instruments in question are complied with.’ In fact, the Court advised ‘all the States party to the Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are under an obligation, while res
	103
	103

	104
	104


	III.A.3. Other instruments
	Besides the two Conventions examined above, which contain crucial elements of R2P, the conceptual underpinnings of R2P can also be traced to other international and regional instruments, such as the Rome Statute of the ICC  and the Constitutive Act of the African Union. In fact, there are a number of commonalities between the ICC system and the concept of R2P. They share the common goals of ending mass atrocities and protecting of the world’s population from international crimes. Their scope extends to almo
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	The ICC’s framework was considered to be similar to R2P’s three pillars. While the ICC’s principle of complementarity proclaims that the Court ‘shall be complementary to the national criminal jurisdictions,’ is similar to R2P’s principle of international responsibility complementing the primary responsibility of the national governments, the possibility of a UN Security Council referral to the ICC is reminiscent of the third pillar of R2P. It is for such reasons that the ICC is not only seen as ‘a tool in t
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	Similarly, the provisions of the Constitutive Act of the African Union (2000) may also be cited as an example of the incorporation of certain crucial elements of the R2P concept. The Constitutive Act, through Article 4, expressly acknowledged the ‘right of the Union to intervene in a Member-state pursuant to the decision of the Assembly in respect of grave circumstances, namely, war crimes, genocide and crimes against humanity’ as well as ‘the right of the member-states to request intervention from the Unio
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	III.B. CUSTOMARY DEVELOPMENT OF R2P
	Given the fact that the concept of R2P came into being in 2001 in the form of a report of the Commission constituted by the Canadian government, one may inquire whether R2P had attained the status of a principle of customary international law within such short time span. Considering its endorsement through the Report of the High Level Panel of Experts, the Report of the Secretary General, the UN General Assembly Resolutions, and the subsequent references by a great number of Security Council Resolutions inc
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	III.B.1. R2P and the Legal Status of the World Summit Outcome Document (2005)
	As already discussed, the World Summit Outcome Document, unanimously adopted by the UN General Assembly through a resolution, expressly incorporated the concept of R2P in paragraphs 138 and 139. However, in view of the provisions of Chapter IV of the UN Charter, the General Assembly only has the power to make recommendations, either to the members of the UN or to the Security Council or to both. Although the General Assembly is popularly referred to as the legislative body of the UN, its resolutions do not 
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	It may also be observed that not all Assembly resolutions can be put in one class. While some resolutions may declare the existing custom, others may instigate a ‘departure from established practice’. It is stated that ‘resolutions embodying declarations of customary international law will be more readily accepted and adhered to than those whose merit lies in their revolutionary character’. Keeping these considerations in mind while evaluating the resolution adopting the World Summit Outcome Document, it is
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	Also, it is well-established that an international custom, usage or practice must meet at least two requirements: a) it must have a constant and uniform practice, and b) it must fulfill the psychological element that it is binding in law, popularly known as the opinio juris sive necessitatis. It is said that the elements of practice and opinio juris need not be of the same standard in all cases and it may vary depending on the circumstances. For this purpose, evidence is usually derived from a number of sou
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	Furthermore, one other problem encountered in the recognition of UN General Assembly resolutions is that they ‘must relate to a specific claim or dispute’, if they are to be considered to create general principles. However, as the nature of the World Summit Outcome Document is very general or at best ‘aspirational,’ and as it is not pertaining to a specific claim or dispute, it is doubtful whether it would fall within the category of a resolution declaring general principles.
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	III.B.2. R2P and the Legal Status of the UN Security Council Resolutions
	Since the concept of R2P was initially endorsed by the UN General Assembly, the UN Security Council frequently referred to it in various resolutions. According to one estimate, the concept has been referred to, either directly or indirectly, in as many as 91 resolutions adopted by the UN Security Council. This begs the question of whether such Security Council decisions and actions on R2P have contributed to the consolidation of customary international law to strengthen state practices or opinio juris. Howe
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	For instance, paragraph 4 of Resolution 1674 (2006) about protection of civilians in armed conflict merely ‘reaffirms’ ‘the provisions of paragraphs 138 and 139 of the World Summit Outcome Document regarding the responsibility to protect populations from genocide, war crimes, ethnic cleansing, and crimes against humanity’. Similarly, Resolution 1706 (2006) on the situation in Sudan, referred to the previous Resolution 1674 (2006) and cited the provisions of the World Summit Outcome Document. In fact, a few 
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	Resolution 1894 (2009), adopted during the decadal anniversary of the initial consideration of the Protection of Civilians in Armed Conflict, elaborates upon the concept of R2P. It notes that ‘states bear the primary responsibility to respect and ensure the human rights of their citizens as well as individuals within their territory as provided for by relevant international law’ and ‘to take all feasible steps to ensure the protection of civilians’. Thus, it can be deduced that the Council merely uses the R
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	The decisions made by the UN Security Council on the situation in Libya brought the Council closer to the legal recognition of R2P. What started as anti-government protests inspired by the Arab Spring in the neighboring Egypt, rapidly swelled into a country-wide popular uprising against Muammar al-Qaddafi, who gained power through a military coup during the 1970s in Libya. It was estimated that around 500 to 700 civilians were killed even prior to the outbreak of the civil war. The Council, faced with an im
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	Though this clear, express, yet unanimous invocation of R2P signaled the possible arrival of R2P in international law, on a comparable situation in Syria, the UN Security Council could not reach any decision, due to the vetoes exercised by Russia and China. The draft resolution supported the Arab League’s decision to facilitate a Syrian-led political transition and demanded that the ‘Syrian government immediately put an end to all human rights violations and attacks against those exercising their rights to 
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	It is pertinent to note that though the above official statements issued by Russia and China did not expressly link the present veto to the misuse of the Libyan resolution, news reports show a definite linkage between the two situations. For instance, one report mentioned that ‘Russia in particular has been vocal in proclaiming that it felt tricked by UNSC Resolution 1973 on Libya, which led to a sustained NATO bombing campaign in support of the uprising against Muammar Qaddafi’. Russia remarked that ‘it ex
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	The behavior of the states in adopting the resolutions and the level and the degree of support given by the member-states of the international community will add strength towards the customary nature of the R2P concept. As a result, it is opined that the explanations given by the members during the voting process are a significant consideration in the norm-building process. However, at the same time, it should not be forgotten that no credible conclusion can be reached only based on the states’ voting behav
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	Though the analysis above does point towards ‘inconsistency’ in state practice as a binding norm of international law, in the event of further resolutions by the UN Security Council, especially under Chapter VII, in the future on the ‘Libyan model’, R2P might be on its way to becoming an emerging norm of international law. The Council practice also supports a conclusion that though the states, including the permanent members of the Security Council, generally agree on the nature of R2P as a political concep
	III.B.3. R2P as ‘Instant’ customary international law?
	Some scholars opined that the development of the concept of R2P could be considered a potential ‘Grotian moment’ for the accelerated formation of customary international law, better known as the instant customary international law, advocated by Professor Bin Cheng. In the context of the UN General Assembly resolution on Declaration of Legal Principles Governing the Activities of States in the Exploration and Use of Outer Space, Professor Cheng argued that the evidence of sufficient state practice may not be
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	Nevertheless, it is understood that the flexibility of customary international law may not be applied to the concept of ‘R2P’ for it may not be able to meet the opinio juris requirements necessary for the creation of instant customary international law. It is observed that a careful analysis of the relevant UN General Assembly and Security Council resolutions and the explanatory statements and speeches given by the various political executives of the UN members, proves that they were not intending to lay do
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	III.C. R2P AND OTHER SOURCES OF INTERNATIONAL LAW
	This section examines the extent to which the elements of R2P are present in the International Law Commission’s (ILC) Articles of State Responsibility for Internationally Wrongful Acts. It also broadly outlines the activities of international actors as a general reflection of the practice of states.
	III.C.1. R2P and Progressive Development of International Law
	Certain vital links to the concept of responsibility to protect can be found in the ILC Articles on State Responsibility for Internationally Wrongful Acts. In this connection, should be remembered that the Commission was created by the UN General Assembly under Article 13 of the UN Charter with an express mandate to promote the codification and progressive development of international law. Though the rules formulated by the Commission are not considered as independent sources of international law, in practi
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	Among the Commission’s various works, Article 41 of ILC’s Articles of State Responsibility, provides for specific consequences for serious breaches of obligations under peremptory norms of general international law and is directly relevant to the concept of ‘responsibility to protect’. At the outset, it should be noted that considerable overlap exists between the state responsibility regime and the scope of eligible crimes under the concept of responsibility to protect. In particular, the list of peremptory
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	The above provision also provides for three specific obligations with respect to serious breaches of peremptory norm of international law: (1) states shall cooperate to bring any serious breach to an end through lawful means, (2) no state shall recognize as lawful a situation created by such breach, and (3) no state shall render aid or assistance in maintaining that situation. These obligations are not cast upon any specific state but on all states. However, practically speaking, there is a possibility that
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	Article 48 also prescribes the categories of claims which can be made by the affected state against the responsible state. While such state may not make a claim for reparation for itself, they may make a claim in the interests of an injured state or of the beneficiaries of the breached obligation for the cessation of the internationally wrongful act, assurances and guarantees of non-repetition, and performance of any reparation obligation. Extrapolated in the context of R2P, this would mean that under the A
	The ICJ had the opportunity to apply all the three obligations listed in Article 41 of the Articles of State Responsibility in its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. The matter was brought before the Court by the UN General Assembly over the construction of wall built by Israel in and around East Jerusalem. In the context of the obligation of non-recognition, the Court observed that ‘all States are under an obligation not to recogn
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	“It is also for all States, while respecting the [UN] Charter and international law, to see to it that any impediment, resulting from the construction of the wall, to the exercise by the Palestinian people of its right to self-determination is brought to an end. In addition, al1 the States parties to the Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are under an obligation, while respecting the [UN] Charter and international law, to ensure compliance by Is
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	Thus, in cases of serious breaches of peremptory norms of international law, the invocation of the international responsibility by third states became a reality in the Wall dispute. The above legal analysis also outlines the legal underpinnings of R2P in the progressive development of international law.
	III.C.2. R2P and Acts of other international actors
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	A number of officials and units of the UN, such as the Office of High Commissioner for Human Rights, UN High Commissioner for Refugees, Department of Peacekeeping Operations the Special Adviser on the Prevention of Genocide, Under-Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator and the Rule of Law Unit took several measures which encouraged and assisted national governments to assume the responsibility to protect its own people. In fact, the creation of the Office of the Special 
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	IV. CONCLUSION
	It is incorrect to say that the concept of R2P is just a subject of international politics. Rather, it is significant to note that some of the foundational aspects of R2P are well-grounded in international law, building on the existing rules of the UN Charter, Genocide Convention, Geneva Conventions, Rome Statute of the ICC, ILC Articles of State Responsibility and customary international law. Further, it utilises leading judicial opinions of the ICJ and other judicial bodies. R2P strengthens the protection
	In particular, the existing treaty law and customary international law recognise that all states have clear obligations to prevent and to protect their populations against the crimes of genocide, crimes against humanity and war crimes. Moreover, the Genocide Conventions, along with Common Article 1, read along the same lines as the ICJ decisions in the cases of ‘Military and Paramilitary Activities in and against Nicaragua’, ‘Legality of Threat or Use of Nuclear Weapons’ (Advisory Opinion), and the ‘Legal C
	The above findings not only highlight that certain elements of R2P have origins in international law, but also that they have the support of a great number of signatories. Accordingly, the reiteration of R2P’s legal grounding will lead to wider acceptance of the concept by the international community of states. However, it is incorrect to contend that the entire concept of R2P is firmly established in international law. It should be noted that the various legal components of R2P are not found in one particu
	The lacunae in R2P’s legal foundations are highlighted by the fact that while it prescribes certain parameters for intervention, such as the capacity to influence the injuring state and geographical proximity to the scene of events, there are no definite answers in international law to the following questions: when, or at what stage, can interventions be made? Which state will lead the campaign? What should the target of intervention be? Does it include regime change, particularly when a specific regime in 
	It is gratifying to note that the ‘World Summit’ version of R2P only refers to four grave international crimes—genocide, crimes against humanity, war crimes and ethnic cleansing—rather than the other broader categories suggested by the Canadian Commission such as ‘large-scale killing’ or ‘overwhelming natural or environmental catastrophes’. This limitation will not only ensure that R2P is applied only in cases of mass atrocities but will make certain that the concept of R2P develops through close linkages w
	Further, political support for the concept of R2P has also brought certain tangible benefits in legal terms. The endorsement of the World Summit Outcome Document by political leaders at the UN General Assembly, despite their reservations and statements, can be considered strong support by the international political class for the enforcement of existing international legal obligations to their fullest extent. Even though the ‘primary responsibility’ (the first pillar of R2P) is a restatement of what has alr
	The debate on R2P has also positively contributed to one of the most vexing issues in UN reform: the discretionary use of veto by the permanent members of the UN Security Council. The fact that the debate has already led to increased global attention on the exercise of veto by the big powers is undeniable. Accordingly, it is expected to contribute to reasoned decision-making and transparency in the voting process of the world’s foremost decision-making body.
	Finally, one needs to realise that the future of R2P lies only within the UN and not outside it. Finding an alternative to the UN Security Council or its veto is not going to materialise in the near future. It is then suggested that, while R2P should be allowed to grow with the growth of consensus amongst the UN members, the existing international instruments and institutions should also be strengthened.
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